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(The introductory part of this article is by Mr. Justice Srepuen, the Digest by 
Mr. Justice STEPHEN and Mk. Freperick PoLiock jointly.) 


NE of the many difficulties which stand in the way of improving 
the law of England— perhaps I might say the great difticulty— 
may be thus expressed. Those who have acquainted themselves 
with its provisions have generally neither the time nor the inclination 
to undertake any other task than that of administering it as an 
existing system. Besides, when a man has mastered an intricate 
and difficult system, he takes a positive pleasure not only in the 
superiority which his knowledge gives him, but in that knowledge 
itself. The late Lord Wensleydale, whilst pitying the hard lot of a 
man who was ruined because his pleader had supposed his remedy 
to be trespass instead of case, added: ‘No doubt it is hard on him. 
The declaration ought to have been in ease. If it had been, he 
would have won; but if the distinction between trespass and case is 
removed, law, as a science, is gone—gone. On the other hand, 
those who have not a professional acquaintance with law are 
almost certain to be bafiled in any attempt which they may make 
to improve it ly their ignorance of the subject. It has real and 
great difficulties, and to attempt to deal with the subject without 
careful previous study and a considerable amount of collateral 
knowledge is only to run the risk of making bad worse. 

Being strongly impressed with these views, and preferring a 
systematic attempt to improve the law to any other form of public 
life open to me, I have for some years past employed such leisure as 
I could command in writing expositions of existing branches of law 
at once technically correct and complete, and capable of being 
understood by any person of decent education, sufficiently interested 
in the subject to read books of moderate length about it requiring 
close attention. It seemed to me that if the law as it actually is 
were, so to speak, translated into common English, and made 
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accessible to the public at large, the materials for its re-enactment in 
an improved and simplified form—in other words, for its codification 
—would be provided, and I felt sure that the convenience of that 
process would be so generally reeognised that if it were once begun 
there would be every reason to hope that it might proceed quite as 
rapidly as would be desirable. 

The existing law of England upon the subjects which I have at 
different times treated in this manner! appears to me to be in the 
main thoroughly rational, and worthy of being thrown into a more 
satisfactory form, in order that its substance may be retained. The 
same remark might, I think, be made on many other parts of our 
law, and more particularly on those great branches of it which fall 
under the heads of the Law of Contracts and the Law of Wrongs. 
The law of contracts, in particular, is in most of its departments 
admirably rational and equitable, though it exists in a form in which 
no one can understand it without the labour of years, which bears 
upon it in every direction traces of the gradual expansion of view 
and extension of old formulas to meet new facts which are so inter- 
esting to the historical student, and so troublesome, not only to the 
legal practitioner, but also to his clients. I believe that it would be 
quite as possible to codify the law relating to contracts as to codify 
the criminal law, and I think that the advantages of such a code 
would be felt by every man of business in the country. In order to 
do so, however, it would be necessary in the first place to digest the 
existing law into one compact body, and it would be a great con- 
venience, in carrying out such an undertaking, if certain parts of the 
law which are at once most intricate and open to all sorts of objee- 
tions could be repealed. 

Of these branches the most luxuriant, and, to my mind, by 
much the most objectionable is the 17th section of the Statute of 
Frauds, as explained by a vast number of cases which have been 
decided upon in the course of the 201 years during which it has 
been in foree. I know of hardly any part of the whole law of 
England which throws so much light upon the nature and extent 
of its defects, or upon the dittieulty of understanding and applying 
a remedy to them (though in this case the remedy appears to me 
simple enough) as this particular bit of it. The enacting part of 
the section in question contains 86 words. In Langdell’s Cases on 
Sales of Personal Property are printed no less than 178 cases decided 
upon its meaning. They fill 619 very large and closely printed 
vetavo pages, and the great majority of them were decided by 
English, though some were decided by American Courts. Mr. 
Benjamin's exposition of the law upon the subject in his admirable 
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work on the Contract of Sale fills 120 pages, and after using every 
possible effort to compress the result of the cases into the shortest 
possible compass, Mr. Pollock and I have found it necessary to 
expand the 86 words into 14 articles or propositions, to which 
we ought perhaps to have added one or two more in order to 
make our work quite complete’. This formidable body of law 
applies to every one of probably many thousand contracts made 
every day of the year in England, Ireland, and the greater part of 
America, the incalculable majority of which are made in absolute 
ignorance of its provisions, and with no reference whatever to them. 
In the great mass of cases the contracting party is as unconscious 
of the existence of the Statute of Frauds as of the pressure of the 
atmosphere; but now and then a difficulty arises, an action is 
brought, all appears to go quite satisfactorily, and the party who 
is seeking to enforce his contract delights in his approaching triumph. 
Suddenly the Statute of Frauds appears like the physician with his 
rod at Sancho Panza’s dinner. ‘Does your lordship think, asks the 
defendant's counsel, ‘ that the Statute of Frauds is satisfied in this 
case?’ The judge doubts, the counsel wrangle, the clients go from 
court to court in a, state of utter bewilderment, and at last, after 
perhaps months or years of expectation, hear a judgment beginning 
with some such words as these :— 

‘T regret to say that the view which I take of the law in this case 
compels me to come to the conclusion that the defendant is entitled 
to our judgment, although the merits are entirely against him; 
although, believing that he had broken his contract. he could only 
have defended his action in the hope of mitigating the damages ; 
and although he was not aware of the objection on which he now 
relies till a few days before the trial *’ 

The special peculiarity of the 17th section of the Statute of 
Frauds is that it is in the nature of things impossible that it ever 
should have any operation, except that of enabling a man to escape 
from the discussion of the question whether he has or has not been 
guilty of a deliberate fraud by breaking his word. In some cases, 
no doubt, this may protect an honest man against perjury. In 
others it may enable a man to give judgment in his own favour, 
that a contract into which he entered, it may be improvidently, is 


' We Lave not thought it necessary to enter into certain questions as to a possible 
microscopic diiference between ‘bargain’ in s.17 and ‘agreement’ ins. 4. Nor have 
we considered it necessary to the exposition of s. 17 to go into the question whether a 
contract under the statute can be put an end to by word of mouth. 

* This is the beginning of Lord Campbell's judgment in Sievewright v. Archibald, 
17 Q. B. 103; 20 L. J., Q. B. 529. The objection in this case was that a broker called 
some iron ‘Dunlop, Wilson & Ce,’s pig-iron’ in the sold note, whereas in the bought 
note he called it ‘Scotch pig-iron.’ All Dunlop's iron was Scotch, but the converse was 
not true, 
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inequitable and ought not to be carried out, but in the vast majority 
of cases its operation is simply to enable a man to break a promise 
with impunity, because he did not write it down with sufficient 
formality. The eases in which a man of honour would condesecend 
to avail himself of it must, I should think, be very rare indeed. 
Indeed, I can think of no such case, except indeed the case of 
deliberate perjury. An illustration or two will show my meaning. 
A had some negotiations with B about the purchase of a house. B 
tried to make A specifically perform an agreement which, as alleged 
(I have no doubt with perfect truth), he had never made. A was 
able to silence B by saying that at all events there was no agree- 
ment within the Statute of Frauds, and so far the statute had its 
proper and intended effect. At the same time, A was judge in his 
own cause. If he had been a dishonest man, and had made the 
agreement suggested, the statute would have enabled him to break 
it. Take another case. A wanted to take a furnished house, 
expecting to have to pass the summer in London. He made a 
verbal agreement to take the house of B, a friend and a man in 
his own position in life, who was geing out of town. The day after 
that agreement was made, A was ordered to return to his appoint- 
ment in India instantly. A, being thus prevented from occupying 
the house, asked B to release him from his agreement, which I think 
most men in B’s position would have done, as nothing had been 
done under it, and B had been put to no expense or inconvenience. 
i, however, refused. A reminded B of the Statute of Frauds, but 
added that, having given his word, he would, if required, fulfil his 
agreement, whatever he might think of B's conduct. In this case 
I think A did his duty as a man of honour, but the Statute of 
Frauds distinctly tempted him to resent a piece of unhandsome 
conduct by breaking his word. But let us examine the provision 
more closely, How far the provisions of the Statute of Frauds are 
commonly known to men of business I do not know. I should 
suppose that the common impression about tliem would be to the 
etfect that a contract for the sale of goods of the value of 10/. or 
upwards must, in order to be valid, be in writing. The digest given 
in the latter part of this article will show how very imperfect, and 
in some respects how fallacious, an impression this is. I would ask 
any man of business who may happen to read this article whether 
he had before he read it any sort of notion of the intricate series of 
minute, artificial, strangely qualified conditions which Parliament 
and the judges between them have imposed upon the validity of 
the contracts in making and executing which his life is passed. 
Did it ever occur to any ordinary merchant, for instance, that he 
might, if he was so minded, make by word of mouth a binding 
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eoutract for the sale of railway shares worth 100,c00/., but that 
such a contract for a set of false teeth worth 10/. 10s. would not 

‘he allowed to be good’? Do railway contractors in general 

understand that a contract to build a railway may be made by 

word of mouth (unless it is to extend over more than a year), 

whatever amount it involves; but that a contract to make for a 

company any article costing more than 10/. falls within the Statute of 
Frauds? Can any human being assign any reason whatever why 

a contract of marine insurance should be allowed to be Jess formal 

than a contract for the sale of goods? Can any one imagine any 

intelligible reason why the sale of a crop of potatoes should be 
subject to different rules from the sale of a crop of clover, and why 
‘questions not yet finally settled’ should present themselves on 
each of these mysterious subjects to so eminent a lawyer as 
Mr. Benjamin? Lastly, can any one look at what has been written 
upon the subject without feeling some indignation at the waste 
of time, labour, and money, which has been incurred in solving a 
problem which may be thus stated’ ‘Ifthe authors of the Statute 
of Frauds had ever considered the foolish question now before the 
Court (which it is morally certain they never did), what view are 
we to guess that they would have taken upon it, our guess being 
guided by certain artificial rules of construction, the application of 
which probably vitiates the result arrived at—which result, however, 
is not of the least importance?’ If the great mass of the cases 
upon the section had been decided the opposite way, I Go not think it 
would have made much difference, except to the individual litigants. 
If none of them had ever been reported, but each case had been de- 
cided simply by direct reference to the words of the statute, and had 
then been forgotten, [ believe that a vast deal of trouble would have 
been saved, and that nothing worth keeping would have been lost. 

I speak, perhaps, with excusable warmth upon this subject, be- 
cause I have devoted a great deal of time which might have been 
better employed to this piece of morbid anatomy. And now (to 
change the metaphor), having cooked my dish with all possible 
care, I can only recommend that it should be thrown out of the 
window— that the 17th section should be repealed, and the cases 
upon it be consigned to oblivion. 

Other considerations, besides the obvious ones already suggested, 
point to this conclusion; and some of them it may be desirable to 
dwell upon shortly. The 17th section of the Statute of Frauds sins 
against several of what ought to be the well-recognised rules of all 
rational legislation. 

In the first place it establishes a highly artificial rule about a 
very simple matter. 
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In the second place it is a relie of times when the best evidence 
on such subjects was excluded on a principle now exploded. 

In the third place it is, as the multitude of cases decided upon it 
clearly show, obscure in reference to the subject to which it relates 

One cardinal rule, which those who legislate on the common 


business of life ought always to bear in mind, is that the power of 


law to control conduct is small, and is constantly exaggerated. 
Laws ought to be adjusted to the habits of society, and not to aim at 
remoulding them. The eases in which any law is actually enforced 
are infinitesimally small in number in comparison with those in 
which it has no effect whatever. Custom, and what is called 
common sense, regulate the great mass of human transactions. If, 
unfortunately, the law deviates from these guiding principles, it 
becomes a nuisance. If you require people to take precautions 
which they feel to be practically unnecessary, and which are alien 
to their habits of life, the only practical result is that they will 
prefer the risk of the penalties of neglect to the nuisance of taking 
the precaution. If the precaution is attended with any, even the 
smallest degree of intricacy, the force of this remark is increased. 
The mass of mankind never do, and never will, understand or 
enter upon legal refinements. It is only when a legal precaution is 
in accordance with common practice that the law imposing it is 
beneficial and influential. 

The Statute of Frauds affords the clearest possible illustrations 
of each oi these remarks. Such of its provisions as require all 
transactions relating to land (except short leases) and all wills 
(with an unimportant exception as to the wills of soldiers and 
sailors on service) to be in writing have been exceedingly useful, 
and are probably seldom if ever violated. It is quite possible that 
every line of them may have been (as has been said) ‘worth a 
subsidy. The reason is obvious. Such transactions require time 
and consideration. They are of great importance, of rare oceur- 
rence in the life of most persons, and are usually designed to carry 
into effect arrangements intended to last for a length of time, and 
of which it may probably become necessary to have a written 
record long after the parties to them are dead. 

With the sale of goods the matter is entirely different. To buy 
and sell is the daily and hourly business of a large part of the 
population ; and it is perfectly certain that they will make their 
contracts in the manner which they find to be convenient, and not 
in the manner which lawyers prescribe for them. The constant 
decisions upon the 17th section of the statute show what I suppose 
no one can doubt is the case, namely, that immense numbers of the 
class of contracts to which that enactment applies are made with 
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no reference at all to its provisions. To make all such contracts 
voidable at the option of the party who wishes to escape from 
them appears to me to be a direct encouragement to fraud. 

If we look at the provisions of the statute from a more strictly 
legal point of view, the result is the same. The 17th section con- 
tains a rule of evidence. But the object of all rules of evidence 
ought to be the discovery of the truth, and accordingly, since the 
days of Bentham, every artificial rule of evidence, every rule which 
professes to aid the discovery of truth by excluding the use of 
means by which the truth can be ascertained, has been viewed 
with just suspicion. If one wishes to know what were the terms of 
a verbal contract, the best possible evidence would be that of the 
persons who made it, or of the bystanders who heard what was 
said. No, says the statute; in order to avoid fraud, such evidence 
shall be of no avail unless it is confirmed by a particular kind of 
written memorandum. Is it possible to defend such a rule? No 
doubt it seemed reasonable and natural at a time when the 
evidence of the parties was excluded in all cases; but it seems to 
me to have become altogether antiquated, and contradictory to the 
rest of the system to which it belongs, now that the evidence of 
the parties is admitted in all civil proceedings whatever. As the 
law stands such a case as this is quite possible. A swears that he 
sold B a horse for 50/.; two witnesses swear that they heard the 
bargain made. B himself, being called as a witness, admits that 
he did make the bargain. B would still be able to claim a verdict 
on the ground of the absence of a note in writing signed by himself 
or his agent. Is not this a reductio ad absurdum of the rule? 

Apart from the other defects of the statute, it is obscure in 
reference to the subject-matter to which it relates, as is proved 
by the enormous number of decisions which have been necessary to 
ascertain its meaning. The digest which concludes this article is 
one long illustration of this; but a closer consideration of the sub- 
ject throws light upon some of the radical defects of English law. 
In one sense the 17th section is not obscure at all. Probably it 
would not occur to any one, lawyer or layman, who read the 
section for the first time, that it contained any difficulty. The 
words are all common and plain enough, and the grammatical 
structure is simple, though in one place it is no doubt elliptical. 
Where then is the obscurity? It lies mainly in the use of four 
very common expressions : ‘contract for the sale of goods, ‘ goods, 
‘note or memorandum in writing of the bargain, ‘signed. To say 
that the expression, ‘ contract for the sale of goods,’ is obscure, may 
appear singular, but the assertion is unquestionably true. The long 
series of cases summed up in the first article of our digest prove it. 
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The same remark applies to all these phrases. They are obscure 
because English law is pre-eminently deficient in clear and authori- 
tative definitions of its fundamental terms. Article 1 of our digest 
shows that, till the year 1861, no satisfactory line had been drawn 
by English lawyers between the contract for the sale of goods and 
the contract for work and labour—a subject which had engaged 
the attention of the Roman jurists in the days of the Antonines '. 
I do not say that their solution of it was satisfactory. 

The definition of ‘goods’ given in Article 3 shows that no precise 
meaning has ever been attached to this, which is one of the funda- 
mental terms of all law. The first and second chapters of the first 
title of the second book of the Code Napoléon (articles 516-536) 
contain a series of most precise and comprehensive definitions on 
this subject. Some of them would probably be unsuitable to Eng- 
land, but they give to the body of the code great system and com- 
pleteness. The articles of our digest which sum up the decisions 
on the ‘note or memorandum, in writing, of the bargain,’ show (as, 
indeed, does the form of the section itself) that the authors of it 
had no very clear conception of the essential parts of a contract. 
There is no reason to suppose that they clearly distinguished in 
their own minds the three words ‘ contract, ‘agreement,’ and ‘ bar- 
gain,’ all of which occur in section 4 or 17. Their language. hovers 
undecidedly between two meanings, either of which is quite dis- 
tinct, namely: ‘No one shall sue upon any contract for the sale 
of goods, &e., unless the whole contract was reduced to writing at. 
the time when it was made, and signed by the party sued, and ‘No 
one shall recover upon any verbal contract for the sale of goods, &c., 
unless the oral evidence of its having been made is corroborated by 
some document showing what the party sued promised to do or not 
to do, and signed, &e. The language actually employed says 
neither of these things, but has been interpreted to mean some- 
thing like the second. The hesitation apparent in the minds of the 
authors appears to me to have been due to the want of a perfectly 
distinct conception of a contract, and of the difference between a 
written contract and written evidence of a verbal contract. I do 
not know that even in our own days any authoritative doctrines 
on these subjects can be said to exist. 

As for the cases on the meaning of the word ‘sign, I think they 
are due not so much to any obscurity in the word as to the desire 
of the Courts to catch at means of preventing the statute from 
doing more injustice than necessary. 

I now pass to the statute itself, and to the digest in which its 
meaning is given in detail. 


' See Digest, lib. xix. tit. 2,‘ Locati Conducti.’ 
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Section 17 of the Statute of Frauds. 


THE 171TH SECTION! OF THE STATUTE OF FRAUDS. 
29 Ch. IL. e. iii. 8.17. (A.D. 1676.) 


And be it further enacted: That no contract for the sale of any 
goods, wares, and merchandises for the price of ten pounds sterling 
or upwards, shall be allowed to be good, except the buyer shall 
accept part of the goods so sold and actually receive the same or 
give something in earnest to bind the bargain or in part payment, 
or that some note or memorandum in writing of the said bargain 
be made and signed by the parties to be charged by such contract 
or their agents thereunto lawfully authorised. 


THE 17ru SECTION OF THE STATUTE OF FRAUDS 
REDRAWN, 


SO AS TO SHOW THE EFFECT OF THE DECISIONS UPON IT 
FROM 1676 TO 1878. 


ARTICLE 1. 
Contract Sor Sale of Goods defined. 

The word ‘goods’ is hereinafter used in the sense stated in 
Article 3. 

A sale of goods is the transfer of the property in goods for a 
price in money by the vendor to the purchaser *. 

A contract for the sale of goods is a contract by which the 
vendor promises to transfer to the purchaser, and by which the 
purchaser promises to accept from the vendor, a transfer of property 
in goods, whether the goods are delivered at the time of the contract 
or are intended to be delivered at some future time, and whether the 
goods are, at the time of the contract, actually made, procured, or 
provided, or fit or ready for delivery or not, and whether or not any 
act is requisite for making or delivering or rendering them fit for 
delivery *. 

[Submitted.] A contract by which one person promises to 
make goods for another, and by which the other promises to pay a 
price for such goods when they are made, is a contract for the sale 
of goods *. 

? 16th in the Statutes of the Realm and Revised Statutes, 

2 See Benj. 1. 

® Lee v. Griffin, 1B. & 8.272; 30 L.J., Q. B. 252, reviewing earlier cases; and see Benj. 
99-103, 3rd ed. The latter part of the paragraph is the equivalent of g Geo. IV. c. xiv.s. 7. 
with slight verbal alterations to adapt it to the structure of the sentence. The statute 
of Geo, IV. does not say that the Statute of Frauds is to extend to a case in which the 
property in the goods is intended to pass at a time subsequent to the contract, but 
antecedent to the delivery. ‘I contract with you to-day that my horse shall become 
your property to-morrow, that he shall be delivered to you next week, and paid for next 


month.’ Such a contract, I suppose, would be a very unusual one. 
' This is somewhat different from the principle stated by Mr. Benjamin in his remarks 
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A contract by which one person promises to make something 
which when made will not be his absolute property, and by which 
the other person promises to pay for the work done, is a contract 
for work, although the payment may be called a price for the thing, 
and although the materials of which the thing is made may be 
supplied by the maker. 


Illustrations. 


1. A promises to make a set of false teeth for B, and B promises 
to pay for them when made. This is a contract for the sale of 
goods |, 

2. A promises to paint a picture of great value for B, A finding 
the paint and canves, which are of small value, and B promising to 
pay for the whole as a work of art. This is a contract for the sale 
of goods *. 

3. A employs B to print 500 copies of a book, written by B, at 
4/. tos. a sheet. This is a contract for work, and not for the sale of 
goods, though B finds the materials *. 

4. A employs B, a solicitor, to draw a deed on parchment and 
with ink supplied by B. This is a contract for work, and not for 
the sale of goods *. 

5. A contracts with B that B shall carve a block of marble 
belonging to A into a statue, A paying a large sum of money as the 
price of the statue. This is a contract for work, although the word 
‘price’ may be used in it®. 


ARTICLE 2. 
Contracts for Sale of Goods of value of 101. to be in a certain Form, 


No agreement for the sale of goods of the value® of 10/. or 
upwards is a contract enforceable by law, unless one or other of the 


on Lee v. Griffin. The difference lies in the last paragraph of the article. Mr. Benjamin 
seems to me te explain very clearly one part of the rule, namely, that part which states that 
a contract is for the sale of goods if the object is to produce a chattel which is to be trans- 
ferred for a price from the maker to the person who orders it. But this does not quite 
explain such a case as Clay v. Yates, or the case of the solicitor and the deed. The 
true principle of these cases appears to me to be that neither the book when printed, nor the 
deed when drawn, is the absolute property of the printer or the solicitor. The author's 
copyright in the book, and the client’s interest in the deed, qualify their proprietary 
rights. If the printer, being unpaid, were to sell the copies to a publisher, or if the 
solicitor, not getting his costs, were to threaten to destroy the deed, each could be 
restrained, A book is more than a bare combination of ink and paper. I should say 
that the materials used in making it had ceased to exist as such, and that the new pro- 
duct was the property of the employer, subject to the printer's lien and other remedies 
for the price of his labour. 

' Lee v. Griffin, 1B. & S. 272; 30 L. J., Q. B. 252. 
Per Blackburn J. in Lee v. Griffin. 
Clay v. Yates, 1H. & N. 733 25 L. J., Exch. 237. 
Per Blackburn J. in Lee v. Griffin. 
Suggested as a consequence of Lee v. Griffin. 
The effect of 7 Geo. LV. ¢. xiv. 8. 7, is to substitute ‘value’ for ‘price. Harman v. 
Reeve, 18 C. B. 586, 595; 25 L. J., C. P. 257. 
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conditions hereinafter specified is observed before the agreement is 
sued upon, 

This article includes— 

(v) Single agreements for the purchase of more things than one, 
each under the value of 10/., but collectively worth 10/. or upwards’. 

(4) Agreements for the sale of goods, and also for other objects, 
in which the goods sold are worth 10/. or upwards ®. 

(-) Agreements for the sale of goods of unascertained value at 
the time of the sale, which are afterwards ascertained to be worth 
1o/, or upwards *, 

Illustrations. 

1. A buys several articles at the shop of B, a linendraper, the 
price of each being separately agreed upon, and desires an account 
of the sale to be made oat. No one article is of the value of 10/.; 
the total value is 70/.4 

2. A agrees to sell a horse to B, and keep it at his own expense 
for six weeks, after which B is to fetch it away and pay A 30/. 
The agreement for the sale of the horse is within the statute °. 


ARTICLE 3. 
Goods defined. 


The word ‘goods’ in Article 1 includes every kind of tangible 
moveable personal property, whether such property was originally 
fixed or growing out of the soil or not”. 

It does not include shares’, stocks *, documents of title, or rights 
of action. 

It does not include things fixed upon or built upon the land’. 

It does not include the natural growth of land, such as growing 
timber, fruit, or trees, and the like, growing in the land, and not 
severed from it'’, and from the further growth of which in the soil 
the purchaser is to derive some benetit'; but it does include 
standing timber, which is to be severed immediately either by the 
seller or the buyer ™. 

It [probably] includes crops annually produced by human labour, 


1 Tilustration 1. ? Illustration 2. 
* Involved in Watts v. Friend, to B. & C. 446. 
* Baldey v. Parker, 2 B. & C. 37. 
5 Harman v. Reeve, 18 C. B. 586; 25 L. J., C. P. 257. 
* Benj. 107, quoting Black. 9-10. 
7 Duancrojt v. Albrecht, 12 Sim. 189 (Railway Shares); Humble v. Mitchell, 11 A. & 
E. 205 (Joint-Stock Bank Shares). 
® Heseltine v. Siggers, 1 Ex. 856; 18 L. J., Exch. 166. 
* Lee v. Gaskell, 1Q. B. D. 700; Black. 20. 
* Benj. tog. Such crops are sometimes called ‘fructus naturales.’ These, however, 
are included under s. 4 of the statute which relates to the sale of real property. 
" Marshall v. Green, 1 C. P. D. 353 1 Wins. Saunders, 395. 
" See Marshall v. Green 
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such as corn and potatoes, or crops which require annual labour in 
order to make them grow from old roots, such as hops, growing in 
the land but not severed from it‘. 

It [probably] does not include crops produced by human labour 
which require a longer period than a year to come to maturity *, or 
which produce more crops than one when they have come to 
maturity, such as madder, clover, and teazels, growing in the land 
and not severed from it *. 


ARTICLE 4. 
Acceptance and Actual Receipt. 


An agreement for the sale of goods of the value of 10/. or 
upwards is a contract enforceable by law, if the buyer— 

(2) actually receives; and 

(4) accepts part of the goods sold *.’ 


ARTICLE 5. 
What constitutes Actual Receipt. 


A buyer is said actually to receive goods from the seller-— 

(2) When the seller or his agent actually delivers the goods to 
the buyer or his agent, or authorises the buyer or his agent to 
assume the control of the goods, wherever they may be ®. 

(4) When the seller continues to hold the goods after the sale, 
agreeing with the buyer to hold them as a bailment from the 
buyer *. 

(c) When, the goods being at the time of the sale in the possession 
of any person as agent or bailee for the seller, it is agreed between 
the buyer and the seller and such agent or bailee that such agent or 
bailee shall from the time of the agreement hold the goods for the 
buyer and not for the seller’. 

(¢) If at the time of the sale the buyer himself holds the goods 
as agent or bailee for the seller, an agreement that the buyer shall 
from the time of such agreement hold the goods as owner may be 


' Graves v. Weld, 5 B. & Ad, 105, 119; but see Waddington v. Bristow, 2 B. & P. 
452, which, however, is virtually overruled. See Benj. 102; see also Erans v. 
Roberts, 5 B. & ©. 829, and Marshall v. Green. Such crops are sometimes called 
‘fructus industriales.’ 

* Co. Litt. 55 a, adopted in Graves v. Weld (sup.). Such crops would, however, 
come under the 4th section, if they do not come under the 17th. 

' Graves v. Weld, 5 B. & Ad. 105, 119; Benj. 118, The case does not quite 
support the proposition in the text. 

* These are very nearly the words of the Statute of Frands. 

* Benj. 154-5. * Mustrations 1-4. * Illustrations 5, 6. 
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inferred as a fact from any dealings by the buyer with the goods 
inconsistent with the continuance of his relation of agent or bailee 
to the seller’. 

In each of the cases aforesaid, the question whether there has 
been an actual receipt of the goods by the buyer is a question of 
fact. The question whether facts have been proved from which 
such a receipt may be inferred is a question of law *. 

If the buyer directs the seller to send the goods to the buyer 
by any common carrier or other person, such carrier or other 
person is deemed to be the agent of the buyer for the receipt of the 
goods. 

A wrongful refusal to accept goods lawfully tendered to the 
buyer has not the same effect as an actual receipt of the goods. 


Illustrations. 


1. B, a livery stable keeper, offers to sell a horse in his stable to 
A. A says: ‘The horse is mine; but, as I have no stable, you must 
keep him at livery for me. B. is bailee for A, and this is a receipt 
and acceptance by A*. 

2. B verbally agrees with A to sell Aa horse. Immediately after 
the agreement is complete, B asks A to lend B the horse for a short 
time. A assents, and leaves the horse in B's custody. This amounts 
to a receipt and acceptance by A‘. 

3. A agrees to buy a horse from B for forty-five guineas, and to 
fetch it away on a day named. A comes back about that day, rides 
the horse, and asks B, as a favour, to keep it for him another week, 
saying that he will call and pay for it at the end of that time. 
Here there is no actual receipt or acceptance by A°. 

4. A verbally orders two puncheons of rum and one of brandy 
from B, on the terms of six months’ credit, the brandy to remain in 
B's bonded warehouse till wanted by A. B accepts the order, and 
sends A an invoice specifying particular puncheons as sold to A, 
stating the price, and adding ‘free for six months, meaning that the 
goods may remain so long without charge in B's warehouse. After 
the six months, A asks B if he will take the goods back, or sell 
them for A. These facts are relevant to show that A has actually 
received and accepted the brandy by assenting to B's holding it as 
warehouseman °. 

5. A buys of B, through a broker, five tons of a specified quality 
of oil, to be paid for on delivery. B has oil of that quality lying 
at a wharf, and authorises the wharfinger to transfer the quantity 
bought by A into A’s name. The wharfinger gives B a transfer order. 
B then sends a clerk to A with the transfer order, and an invoice 


* Illustration 7. * Benj. 150 sqq.; Bushel v. Wheeler, 15 Q. B. 443, n. 
8 Elmore v. Stone,1 Taunt. 458. 

* Marvin v. Wallis, 6 E.& B. 726; 25 L. J., Q. B. 369. 

* Tempest vy. Fitzgerald, 3 B. & Ald. 680. 

® Castle vy. Sworder, in Ex. Ch. 6 H. & N. 828; 30 L. J., Exch, 310. 
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and receipt, to be exchanged for a cheque. A takes the transfer 
order and refuses to give a cheque. B's clerk then goes to the 
whartinger and withdraws B's authority, but the whartinger de- 
livers to A. Here there is no actual receipt by A, because the 
whartinger delivered against B's will, and never held for A with 
the consent of both A and B* 

6. B verbally sells to A goods lying at a wharf, and endorses and 
delivers to A a delivery account for them. A keeps the warrant, 
but refuses to pay for the goods, and denies that he ordered them. 
These facts do not amount to a receipt of the goods by A, though 
they are relevant to show an acceptance under the next following 
article *. 

7. A has goods of B's in his custody. It is agreed that A shall 
sell part of the goods, to satisfy a debt exceeding 10/. which B ewes 
A; but before any sale has been made A verbally proposes to keep 
the goods at a price mentioned, and B assents. This is relevant to 
show a change in the character of A’s custody of the goods amount- 
ing to a receipt and acceptance by him as buyer®*. 


ARTICLE 6. 
Acceptance defined, 


Acceptance of part of the goods sold means an assent by the 
buyer to a proposal by the seller that certain goods shall be part of 
the goods sold, whether such assent is or is not subject to a right 
on the part of the buyer to object to the bulk of the goods as not 
corresponding to the terms of the agreement. 

Acceptance may either precede, or accompany, or follow the 
actual receipt of the goods, and may be inferred as a fact from any 
of the circumstances mentioned in the Clauses i, ii, or iii, next 
following : 

(i) Where goods are marked or set apart for the buyer with his 
consent before his actual receipt of them, or where he inspects and 
approves them before his actual receipt of them °. 

(ii) Where the buyer acts with reference to the goods, or to docu- 
ments of title representing them, before or after their actual receipt 
in a manner in which the owner only would be entitled to act in 
relation to them °. 

(iii) Where the buyer omits to reject goods actually received by 
him for an unreasonable time after he has had an opportunity of 
exercising the option (if he has an option) of rejecting them. 

If the buyer directs the seller to send the goods to the buyer by 
any common carrier or other person, such common carrier or other 


' Godts v. Rose, 17 C, B. 229; 25 L. J., C. P. 61. 

* Farina v. Home, 16 M. & W.119; 16 L. J., Exch. 73. 

’ Edan v. Dud field, 1 Q. B. 302. 

* Blackburn, 23. > Tlustrations 1, 2. * Illustrations 3-9. 
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person is not deemed to be the agent of the buyer for the purpose 
of accepting the goods. 

A tender of the goods for acceptance, and a wrongful retusal to 
accept on the part of the buyer, is not, for the purposes of this 
article, deemed to be equivalent to acceptance of them. 


Illustrations. 


1. B offers to sell to A 156 firkins of butter lying in B's cellar at 
Liverpool. A opens and inspects some of them, and verbally agrees 
with B to buy the whole at the price of 424/., and gives directions 
for the delivery of them in London at C’s warehouse, where they are 
delivered accordingly. The approval of the butter is an acceptance, 
and the delivery at C's warehouse a receipt by A’. 

2. A verbally agrees with B to buy of him twelve bushels of tares 
at 1/7,a bushel, to remain on B's land till seed-time. B measures 
out twelve bushels and sets them aside for A. Here there is no 
acceptance, as A does not assent to the appropriation by B*. 

3. A agrees with B to take a stack of hay standing in B's yard 
at 2s. 6/. per ewt. Two months afterwards U agrees with A to buy 
—_ of it. The re-sale is relevant to show a receipt and acceptance 
by A’. 

4. A agrees with B, a coachmaker, to buy of him a certain car- 
riage, and directs certain alterations to be made in it. A sees and 
approves the alterations when made. and requests that the carriage 
may be left in B's shop till he is ready to take it away, and that. in 
the meantime, B will provide a horse and a man to use the carriage 
a few times, so that on exportation it may be a second-hand car- 
riage. These facts are acts of ownership amounting to an acceptance 
of the carriage *. 

5. A ver rbally agrees to sell B turnip-seed, then growing. to be 
harvested and thrashed by A. and delivered to B as “B shall direct. 
A having harvested and thrashed the seed sends twenty sacks of 
it to B. B spreads it out to a greater extent than is actually 
necessary to examine its condition, and then rejects it on the ground 
that it is in bad condition. A proves facts tending to show that it 
was in fact in good condition when despatched. Here it is a ques- 
tion of fact whether B's dealing with the seed was an act of owner- 
ship amounting to acceptance’. 

6. A verbally orders of B three hogsheads of glue of a specified 
quality. B sends two hogsheads to A, which A unpacks i in his own 
warehouse and puts into bz ags. <A, on examination, says it is 


' Cusack v. Robinson, 1 B. & 8. 299; 30 L. J., Q. B. 261. 
* Howe v. Palmer, 3 B. & Ald. 32. 
Chaplin v. Rogers, 1 East, 192. 

* Beaumont v. Brengeri, 5 C. B. 301. The action in this case was for a refusal to 
accept, and the judge directed a verdict for the plaintiff. A new trial was moved for on 
the ground that there was no evidence of acceptance, and the Court refused it, sayin s 
that the evidence was ample. If requested at the trial, the judge would no doubt hav« 
left the case to the jury. 

> Parker vy. Wallis, 5 FB. & P. 21 
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inferior to the specified quality, and rejects it. Unpacking glue 
alters its condition, and prevents it from being repacked. A’s act 
is relevant to the question whether he accepted the glue or not. 

7. A agrees verbally with B to buy fifty quarters of wheat, each 
of a specitied weight, and according to a sample then produced by 
B. The wheat is by A’s order delivered to a general carrier, and is 
by him in due course delivered to A, who has, in the meanwhile, 
resold the wheat to C by the same sample by which B sold it to A. 
A, without examining the bulk himself, tenders it to C, who finds 
the wheat under the specified weight and rejects it. A thereupon 
gives notice to B that C rejects it as under weight. The delivery 
to the carrier is a receipt by A, and the re-sale an acceptance by A, 
although A is still entitled to object that the wheat does not cor- 
respond to the contract". 

S. B agrees verbally with A to sell to A a quantity of — for 
80/. to correspond with a sample. B sends the bulk to a railway 
station consigned to A’s order. A does nothing, and, two days after 
the wheat reaches the station, becomes bankrupt. B gives notice 
to the station-master not to deliver the barley to A or to any one 
except B or his order. Here there is a receipt (it seems), but no 
acceptance *. 

g. A orders of B a quantity of stores for a ship of A’s, to be 
delivered at Constantinople. By A’s request the bill of lading of 
the stores is made out in B’s name deliverable to C at Constanti- 
nople. B pays the freight, receives the bill of lading, and hands it 
over to A, who then repays B the freight. A keeps the bill of 
lading for thirteen months, and sends it back to B on hearing that 
the goods have not been delivered at Constantinople. The jury 
were justified in finding on these facts that A both received and 
accepted the stores®, 


ARTICLE 7. 


Acceptance of Samples, or of part of Goods, not completely in Existence. 


For the purposes of the acceptance and receipt, samples are taken 
to be part of the goods sold if they constitute and are delivered as 
part of the bulk, but not otherwise *. 

If there is an agreement for the sale of goods, part of which 
are and part of which are not in existence at the time of the 
agreement, every part of them is deemed to be part of the goods 
to which the agreement applies, for the purposes of receipt and 
acceptance °. 

* Morton vy. Tibbett, 15 Q. B. 428; 19 L. J., Q. B. 382. 

* Smith v. Hudson, 6 B. & S. 431; 34 L. J., Q. B. 145. 

® Currie v. Anderson, 2 E. & E. §92; 29 L. J., Q. B. 87. Compare Meredith v. 
Meigh, 2 E. & B. 364; 22 L. J., Q. B. 401, where there was delivery of a bill of lading 
to carriers who were agents to receive, but not to accept. The case contains dicta to 
the effect that dealings with documents of title may be equivalent to acceptance. 

* Benj. 128; Hinde v. Whitehouse, 7 East, 558; Gardner v. Grout, 2. B., N.S. 340. 

® Seott v. B. C. Railway, 12 M. & W, 33; 13 L.d., Exch, 14. 
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ARTICLE 8. 
Earnest. 


An agreement for the sale of goods of the value of 10/. or upwards 
is a contract enforceable by law, if anything is given by the buyer 
to the seller by way of earnest’. 

Earnest is money, or a valuable thing, not forming part of the 
price of the goods sold, and given by the buyer to the seller, and 
accepted by the seller, in order to mark the assent of both parties 
to the agreement. 

ARTICLE 9. 


Part Payment. 


An agreement for the sale of goods of the value of 10/. or upwards 
is a contract enforceable by law, if the buyer gives something to the 
seller by way of part payment *. 

If it is one of the terms of an agreement for the sale of goods 
that the seller shall deduct from the price of the goods anything 
due from him to the buyer, such deduction is not a part payment 
of the price; but if, subsequently to the agreement for the sale of 
the goods, or by an independent agreement made at the same time 
therewith, the parties agree that any claim of the buyer upon the 
seller shall be set off against part of the price of the goods, such an 
agreement is part payment’. 


ARTICLE 10. 
Signed Contracts. 


An agreement‘ for the sale of goods of the value of 10/. or up- 
wards is a contract enforceable by law if it is in writing, signed by 


Substantially the words of the statute. See Benj. 162 for the definition of ‘earnest.’ 

? Stat. Frauds. 

8’ Walker v. Nussey, 16 M. & W. 302; 16 L. J., Exch. 120. 

* This and the next Article differ widely from the words of the statute, which are: 
‘No contract, &c., shall be allowed to be good, except ... that some note or memoran- 
dam in writing of the bargain be made and signed by the parties to be charged,’ Kc. 
We believe, however, that the articles as drawn by us represent the meaning of the 
statute as ascertained both by numerous authorities and conclusive arguments. It 
would be absurd to suppose that the statute meant to say that a contract completely put 
into writing should be void, but that a verbal contract, of which a note or memorandum 
was afterwards made, should be good. This, however, is its literal meaning ; for it says 
that no such contract shall be allowed to be good except in certain cases, and it does 
not specify the case of contracts completely reduced to writing, but only the case of a 
verbal contract of which some written ‘ note or memorandum’ is made. This elliptical 
form of expression is one of the causes which have thrown so much confusion over the 
cases relating to brokers’ books and bought and sold notes. The way in which the 
matter is stated in the two Articles in the text is meant to remove the obscurity. It is 
pointed out by Erle J. and Patteson J. in Sievewright v. Archibald, 17 Q. B. 103; 20 
L. J.,Q. B. 529. See too Suunderson v. Jackson, 2 B. & P. 238. See toc the American 
case of Coddington v. Goddard, 1 Langdell’s Cases on Sales, 614. 
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the parties to be charged by such contract, or by their agents there- 
unto lawfully authorised. 

When such a contract has been made, no other evidence of its 
terms can be given than the writing itself, or secondary evidence of 
the contents of the writing in the cases in which secondary evidence 
is admissible '. 

Subsequent notes or memoranda relating to any such contract 
are irrelevant and ineffectual, except as evidence that the parties 
to the original contract rescinded it and made a new one in the 
terms of such notes or memoranda *. 

Such a contract may be made by a broker on behalf of the buyer 
and seller of such goods, if he is duly authorised thereto by each ; 
and if the broker, having made such a contract, enters it in his book 
and signs it as the agent and by the authority of each party, such 
entry is such a contract as aforesaid ®. 

Provided that if the broker afterwards sends out, and the parties 
accept, signed bought and sold notes corresponding with each other, 
but differing from the contract as entered in the broker’s book, such 
bought and sold notes are facts relevant to show that the parties 
entered into a new contract in the terms of those notes ¢. 

Provided also that a custom that the seller shall have a reason- 
able time, after the receipt of the sold note, to object to the sufficiency 
of the buyer, is reasonable >, 


ARTICLE 11. 
Note or Memorandum. 


An agreement for the sale of goods of the value of 10/. or up- 
wards is a contract enforceable by law (although it was made 
verbally) if a note or memorandum in writing containing the par- 
ticulars specified in Article 12 is signed in the manner described in 
Article 10°. 

Such note or memorandum may be contained in more documents 
than one, provided that, if any such document is not signed as 
hereinafter mentioned, it must be referred to by a document which 
is so signed in such a manner that the contents of the one are 
embodied by reference in the other’. 

* This is the general rule of the common law. See Stephen’s Digest of the Law of 
Evidence, art. go. 

* Hawes v. Forster, 1 Moo. & R. 368, as explained in Thornton v. Charles, g M. & W. 
802, and by Sievewright v. Archibald, 17 Q. B. 103; 20 L. J., Q. B. 529. 

* Sievewright v. Archibald, 17 Q. B. 115, where all the authorities are examined, and 
several adverse dicta explained or overruled. Erle J. dissented. 

* Same authorities as in last note. ® Hodgson v. Davies, 2 Camp. 533. 

* Statute of Frauds. (As to the parenthesis, see note to last article.) 

* Saunderson v. Jackson, 2 B. & P. 238; Alien v. Bennet, 3 Taunt. 169; Jackson v. 


Lowe, 1 Bingham, 9; Hinde v. Whitehouse, 7 East, 558 ; and see Boydell v. Drummond, 
11 East, 142, decided on s. 4. 
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The word ‘document’ includes documents consisting, at the time 
of signing, of several pieces of paper or other material, tied or 
otherwise fastened together '. 

The note or memorandum need not pass between the parties, 
though it may do so; but it may also be— 

(i) A communication made by the party to be charged to a 
stranger to the contract “ 

(ii) A written offer nai ie the party to be charged to the 
party seeking to charge him, and verbally accepted by the party 
last mentioned? or 

(iii) A communication made by the party to be charged to the 
party who charges him, in which the party to be charged denies 
his liability on the contract *. 


Illustrations. 


1. A buyer at an auction signs his name in the catalogue oppo- 
site the lots bought by him. The sale is subject to conditions 
which are not contained or mentioned in the catalogue, nor annexed 
thereto. Here there is no note or memorandum sufficient for the 
purposes of this article®. 

2. On January 11 B agrees to sell wool of greater value than 10/. 
to A. A hands to Ba written memorandum of the terms of the 
sale, containing, among other things, the following: ‘The whole to 
be cleared in about tw enty-one days.’ On Febr uary 8 B writes 
to A: ‘It is now twenty-eight days since you and I had a deal 
for my wool, which was for you to have taken all away in twenty- 
one days from the time you bought it. I do not consider it business 
to put it off like this; therefore I shall consider the deal off. as you 
have not completed your part of the contract. Next day B orally 
repeats to A his refusal to deliver the wool. A asks for a copy of 
the contract, and B writes to A, enclosing a copy of the memorandum 
written by A: ‘I beg to enclose copy of your letter of January 11.’ 
A’s two letters, and the memorandum referred to in the second, 
form together a sufficient note or memorandum for the purposes of 
this Article ®. 

3. Borally agrees to sell certain chimney-glasses to A, and sends 
them to him. On their arrival A finds them to be damaged, refuses 
to receive them, and some time afterwards writes to B: ‘The only 
parcel of goods selected for ready money was the chimney-glasses, 
amounting to 38/. 10s. 6d., which goods I have never received, and 


* Benj. 160. 

? Benj. 167 ; Gibson v. Holland, L. R.1C. P.1; 35 L. J.C. P. 5. In this case the 
communication was to the agent of the parties to be charged. 

* Kemp v. Picksley (Ex. Ch.), 1 Ex. 342 (on 8. 4). 

* Benj. 186. 

® Hinde v. Whitchouse, 7 East, 558. The auctioneer signed in this case, as to which 
see Article 13. Peirce v. Corf, L. R. 9 Q. B. 210. 

® Buxton v. Rust, L. R. 7 Ex. 1. In Ex. Ch. ib. 279. N.B. In this case the parties 
differ as to the construction of the contract, though the “vy agree as to the terms. 
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have long since declined to have for reasons made known to you 
at the time.’ This is a sufficient note or memorandum of the 
bargain '. 

4. A orders of B, by word of mouth, cheeses and candles of more 
than 10/. value. B sends to A the quantity ordered, and an invoice 
in the usual form. A refuses to take the goods, and sends back the 
invoice to B, with a signed note written on the back of it: ‘The 
cheeses came to-day, but I did not take them in, for they were very 
badly crushed; so the candles and cheese are returned.” The in- 
voice, with this note endorsed upon it, is a sufficient note or memo- 
randum *. 

5. B orally agrees with A to sell him some timber. In answer 
to a letter from B's solicitor, claiming payment as on an uncon- 
ditional sale, A writes: ‘I have this moment received a letter from 
you respecting B's timber, which I bought of him at 4s. 6¢. per foot, 
to be sound and good, which I have some doubts whether it is or 
not, but he promised to make it so and now denies it.’ This is not 
a sutlicient note or memorandum, as it does not admit the agree- 
ment under which B claims payment, but sets up a different agree- 
ment not admitted by B®. 


ARTICLE 12. 
What the Note or Memorandum must contain. 


The note or memorandum referred to in Article 11 must show— 

(i) Who are the parties to the agreement, either by naming them, 
or by giving a description of them by which they can be identified 
as such; and— 

(ii) What was the promise made by the party to be charged; 
but it is not certain how far the promise made by the party seeking 
to charge the other need appear. 

The price at which the goods were sold must appear if it was 
agreed upon by the parties, but it need not be stated if it was not 
specifically agreed upon. 


Illustrations. 


1. A writes, signs, and delivers to B a document in the following 
words: ‘I will furnish B with funds for the purchase of a steam 
engine and machinery for a flour-mill on his suiting himself with the 
same and notifying the purchase tome.’ B gives this document to 
C, who, on the faith of it, supplies a steam engine to B. The document 
is not sufficient as a note or memorandum for the purposes of 
Article 11, inasmuch as it fails to show who were the parties to 
the agreement *. 


' Bailey v. Sweeting, 9 C. B., N.S. 843; 30 L. J., C. P. 150. 
2 Wilkinson v. Evans, L. R.1 C. P. 407; 35 Le J, C. PL 224. 
> Smith v. Surman, g B. & C. 561. 

* Williams v. Byrnes, t Moo. VP. C.C, N.S. 154. 
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2. B having bought goods exceeding 10/. in value resells them 
to A, who signs a document in the following words: ‘A agrees to 
buy the whole of the lots of marble purchased by A, now lying at 
Lyme Cobb, at 1s. per foot.’ This is not a sufficient note or memo- 
randum, as it does not show that B is the seller’. 

It would be sufficient if it appeared, either by the document 
itself or by external proof, that b was a dealer in marble *. 

3. A signed memorandum in these words— We agree to give A 
1g/. per pound for thirty bales of Smyrna cotton’—is, as against 
the party signing, a sufficient note or memorandum in writing for 
the purposes of this Article, though it shows no promise on A's part 
to sell the cotton ®. 

4. A orders goods at B’s shop. A list of the goods bought is 
entered in a book entitled ‘Order Book’ and having B's name on 
the fly-leaf. A writes his name and address at the foot of the list. 
The list signed by A in B's order book is a sufficient note or 
memorandum as against A, as it shows all that is to be done on 
A’s part, although a slight alteration to be made by B in one of the 
articles is not mentioned in the list *. 

5. A delivers to B an order in writing to build a carriage of a 
specified description by a certain time, saying nothing about 
price. B makes the carriage, and in the course of the making 
alters it in various points at A’s request. The order is a sufficient 
note and memorandum, and A must take the carriage at a reason- 
able price °. 


ARTICLE 13. 


Of signing the Note or Memorandum. 


Either the name ° or [perhaps] the initials, if they are intended 
as a signature, or the mark of the person to be charged’, must be 
written, made, printed, or stamped by him or by his agent duly 
authorised thereto on the note or memorandum‘, in such a position 
as to show that it was the intention of the signer that such signa- 
ture should refer to every material part of the note or memorandum 
proceeding from him °. 

If the signature is not in the usual place, it is a question of fact 
whether it was or was not intended to have such reference as 
aforesaid "°, 


' Vandenber: o v. Spooner, L. R. 1 Ex. 316; 35 L. J., Exch. 201 (doubted by Willes J.); 

L.R.3C. P. p 
Newell v. PRadford, L. R. 3 C. P. §2; 37 L. J., C. P.1. 

® Egerton v. Matthews, 6 East, 307 

* Sarl v. Bourdillon, re. B., N.S. 188 8; 26L. J., C. P. 78 

® Hoadley v. Maclaine, 10 Bing. 482. * Benj. 190. 

7 Benj. 220. Quere as toa mark made by a person capable of signing. See Hubert 
y. Moreau, 2C. & P. 528. Quoted by Benj. loc. cit. Also Baker v. Dening, 8 Ad. & E. 94, 
which seems to show that such a mark is a signature if so intended. 

* Illustrations 2, 3, 4. 

* Caton v. Caton, L. R. 2 H. L. 127, 142; 36 L. J., Chane. 886. 

™ Per Lord Abinger in Johnson v. Dodgson, 2 M. & W. 653. 
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A signature, actually made before the whole or any part of the 
note or memorandum, may be adopted by the party signing as his 
signature intended to have reference to the whole of the note or 
memorandum in its final condition’. 

Signature by an agent in his own name, whether with or with- 
out any statement or qualification showing that he is an agent, is 
equivalent, for the purposes of this Article, to a signature of the 
principal's name *. 

It is immaterial whether the signature is made for the pur- 
pose of acknowledging, affecting. or verifying the agreement. or 
for any collateral purpose *. 


Illustrations. 


1. A orders cotton goods of B. B takes a paper on which is 
printed, ‘Bought of B & Co. cotton yarn and piece goods, and 
writes at the head of it A’s name, and underneath a list of the 
goods bought and their prices. This is a sufficient note or 
memorandum as against B‘. 

2. A calls on B to offer goods for sale. B gives A an order, 
enters the terms in B’s own book, with the heading, ‘Sold B,’ and 
gets A to sign it. This is a sufficient note or memorandum as 
against P, the ‘Sold B* being a sufficient signature °. 

3. C, agent for B, calls on A to offer goods for sale, and A gives 
an order. C, at A’s request, enters the terms in A’s book, and 
signs them with his own name. This is not a sufficient note or 
memorandum as against A, as there is nothing to show that A 
made C his agent to write A’s name °. 

4. B is a hop-grower, A a hop-merchant, C a factor. By the 
custom of the hop trade, the factor acts for the seller only. After 
negotiation between A and C for the purchase of B's hops, B and A 
meet in C’s counting-house, and agree for a sale of B's hops to 
A at 16/. 16s. a ewt. C then and there writes out and delivers to A 
a memorandum, as follows :— 


Messrs. A. Bought of C. 
Bags 33. B 16/. 16s. 


The memorandum is dated, and the date is altered at A’s request, 
in order to give him a longer time to pay, according to the custom 
of the trade. A takes away the memorandum. C retains a 
counterpart of it headed ‘Sold to A.’ These facts are relevant to 
show that C was authorised by B to make a binding record of the 


? Tilustrations 1 and 5. ? Benj. 198. * Illustration 6. 

* Schneider v. Norris, 2 M.& 8. 286; and see Saunderson v. Juckson, 2 B. & P. 238. 
5 Johnson v. Dodgson, 2 M. & W. 653. 

* Graham v. Musson, 5 Bing. N. C. 603; ef. Murphy v. Boese, L. R. 10 Ex. 126. 
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bargain between A and B; and if he was so authorised, there is a 
sufficient note or memorandum as against A’. 

5. Bsends to A an unsigned memorandum containing the terms 
proposed by B for a sale of B's ship. A makes alterations in the 
memorandum, and then signs it, and returns it to B. B strikes out 
A’s alterations, makes others of his own, signs the document, and 
takes it back to A. A then orally agrees to B's alterations, and 
approves of the memorandum as signed by Bb. A’s signature 
now refers to the memorandum in its final condition, and there 
is, as against A, a sufficient note or memorandum of the agree- 
ment *. 

6. It is resolved at a meeting of directors of a company that an 
agreement be entered into in the terms of a draft then submitted to 
the board. The secretary enters a minute of the resolution in the 
minute book, and at the next meeting the minutes of the first 
meeting, including this entry, are signed by the chairman. The 
minutes so signed are a sufficient note and memorandum of the 
agreement as against the company *. 


ARTICLE 14. 
Bought and Sold Notes. 


If a sale of goods to the value of 10/. or upwards is made by a 
broker, and if the broker does not enter the contract of sale in his 
book, or enters but does not sign it, and if the broker afterwards 
sends a bought note to the buyer of the goods, and a sold note to 
the seller of the goods, the following consequences follow :— 

If both notes are sent, and both are signed, and if the two cor- 
respond, they constitute a note or memorandum of the bargain 
within the meaning of the Statute of Frauds ‘. 

If a bought note is sent to the buyer, signed by the broker, it is 
a sufficient note or memorandum to satisfy the Statute of Frauds as 
against the buyer ®. 

If a sold note is sent to the seller, signed by the broker, and 
if the buyer authorised the broker to make the contract for 
him, and to send out bought and sold notes, the note is a sufti- 
cient note or memorandum to satisfy the Statute of Frauds as 
against the buyer °. 

' Durrell v. Evans (Fx. Ch.),1 H. & C.174; 31 L. J., Exch. 337. 

* Stewart v. Eddowes, L. R. 9 C. P. 311. 

3 Jones v. Victoria Graving Dock Co., 2 Q. B. D. 314 (ons. 4). 

* Groom vy. Aflalo, 6 B. & C.117, as explained in Sievewright v. Archibald, 17 Q. B. 
103; 20 L. J., Q. B. 529. 

® Parton v. Crofts, 16 C. B., N.S.11; 33 L. J.,C. P. 189. Cowie v. Remfry, 5 Moo. 
P. C, C. 232, seems to be opposed to this. The case was strongly disapproved of by 
Willes J. in Heyworth v. Knight, 17 C. B., N.S. 298. 

* Thompson v. Gardiner, 1C. P. D. 777 
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If bought and sold notes are sent out, each signed by the broker, 
but varying from each other in a material point, and if the 
original contract was verbal, neither of the notes is a note or 
memorandum in writing within the meaning of the Statute of 
Frauds'. The burden of proving such a variance lies on the 
defendant as soon as the plaintiff has produced a bought note or a 
sold note sufficient as against the defendant, according to the rules 
hereinbefore stated *. 


JAMES FITZJAMES STEPHEN. 
FREDERICK POLLOCK. 


P.S.—My part of this paper was written some, I think upwards 
of seven, years ago. I have not revised or indeed seen it since, nor 
have I brought down the digest to the present day*®. My judicial 
experience for the last six years has confirmed the opinions ex- 
pressed in the paper. I may add that the Statute appears to me 
to have fallen practically into disuse. I have hardly ever been 
called upon to decide a case on the 17th Section. I am informed 
that in some large towns, in Liverpool for instance, mercantile men 
repudiate it in practice. 

J. FS. 


November 25, 1884. 


1 Sievewright v. Archibald, 17 Q. B. 103; 20L.J., Q. B. 529, and several earlier cases. 

* This Article and Article 13 differ in appearance from the eight propositions which 
Mr. Benjamin submits (2:5, 3rd ed.) as the result of the cases on the subject, but they 
will be found, on a careful comparison, to coincide substantially with them. 

* It was composed in 1877-8, as part of a plan afterwards abandoned. I do not 
find that any cases of importance on s. 17 have been reported since that time.—F. P. 








THE FRANCHISE BILL. 


HE Franchise Bill, in the form in which it is now presented to us, 

must be taken to represent the latest and most matured concep- 
tions of the House of Commons on the subject of electoral legislation. 
With the policy of the measure I am not here concerned. My object 
is to take it as an illustration, and perhaps the most conspicuous 
and striking illustration which it would be possible to find, of the 
urgent need of some sort of consolidation of the statute-law of the 
constitution. It seems a mockery to confer upon a man the right to 
vote and then tell him that to understand the terms on which he 
may vote he must import into an Act of 1884 the conditions of a 
repealed clause of an Act of 1832, and then read the result in con- 
nection with and subject to Acts of 1869 and 1878. Yet this is 
the position of a £10 occupier in a borough and is not an unfair 
sample of the confusion which the Bill proposes either to create or 
to leave unremedied. 

It is true that its opening contains an agreable promise of sim- 
plicity; it applies to the United Kingdom, and we are cheered by the 
words ‘ uniform household and lodger franchise ’ and ‘assimilation of 
occupation qualification ’ in the marginal notes to the third and fifth 
sections. But the hopes thus raised are barely sustained through 
‘a perusal of the first five sections, and wholly fail us when we 
come to the supplemental provisions. By this time the student 
of our electoral system feels as Lord Mansfield felt with regard 
to the doctrine of disseisin at election, that ‘the more we read, 
unless we are very careful to distinguish, the more we shall be 
confounded.’ . 

Looking to England only, the bill creates one new franchise in 
boroughs, the service qualification; and three new franchises 
in counties, the household, lodger, and service qualifications: it 
assimilates in amount, though not in other conditions, the county 
and borough occupation qualifications: and it retains such of 
the ancient franchises as were retained by the Act of 1832, and 
the property qualifications in counties which were created by 
that Act and reduced in amount by the Act of 1867. 

Thus, without reference to the Acts which deal with the repre- 
sentation of Scotland and Ireland, the English voter may be 
qualified to vote at a borough election in one of six ways, as a 
householder, lodger. service tenant, oceupier, frecholder, or freeman ; 
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or at a county election in one of seven ways, as a householder, 
lodger, service tenant, occupier, frecholder, copyholder, or lease- 
holder. The freehold qualification differs in amount according as 
it is acquired in certain ways or combined with occupation ; the 
leasehold qualification differs in amount according to the length 
of the term in its inception: the occupation qualification is still 
to differ in conditions, though not in amount, in boroughs and 
counties. Nor is this all; the household and occupation qualifica- 
tions depend upon the qualifying tenement being rated and the rate 
having been paid in respect of it, and the rules upon this subject 
were settled in one way by the Representation of the People Act of 
1867, and in another way by the Poor Rate Assessment Act of 
1869, and the effect of the provisions of the last of these Acts has 
been extended by the Registration Act of 1878. 

If one should try to trace the effect of the Franchise Bill upon 
the condition of electoral rights, dealing with England only, it 
would seem the simplest plan to take the franchises in historical 
order. If we divide them into borough and county qualifications, 
we find at once that some are common to borough and county, and 
some are not. The fact that a franchise is limited or general is 
therefore an incident and not an essential feature of the qualifica- 
tion. It may not be useless at this present epoch in legislation 
upon the subject to take a survey of electoral rights as formulated 
by a bill into the details of which it is probable that not one in 
every hundred of its supporters has been at the trouble to look. 

The Reform Act of 1832 preserved, with some important limita- 
tions, two of the old franchises: the qualification by reason of 
being a freeman or burgess of a town where such freedom had 
given the right to vote; and the freehold qualification in counties, 
and in towns which were counties corporate. 

Before 1832 the right to vote in some towns was possessed by 
the freemen of the corporation, either exclusively or in conjunction 
with other classes of voters. Freedom, for this purpose, might be 
acquired differently in different towns. It might be acquired by 
birth, marriage with the daughter or widow of a freeman, ser- 
vitude or apprenticeship, gift, purchase. In some towns residence 
was necessary, in others it was not. So far as une may venture to 
say that one class of voter, before 1832, was more corrupt than 
another, it may be said that corruption flourished with peculiar 
luxuriance among the freemen of corporate towns. The Reform 
Bill retained this franchise, subject to severe limitations, in cities 
and boroughs where it had, up to that time, prevailed. The freeman 
to entitle him to vote must have acquired his freedom by birth or 
servitude, and he must have resided for six months before the last day 
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of July in or within seven miles of the city or borough for which 
he claims to vote. This franchise it is not proposed to touch. 

A form of this franchise, but subject to different rules, exists, 
and will continue to exist, in the case of the freemen who are also 
liverymen in the city of London. But let us pass to the other 
ancient franchise which is still preserved. 

By 8 Hen. VI. ec. 7 the qualification to vote for a kmght of 
the shire was made to consist in being seised of a freehold 
worth forty shillings a year. and an Act of 1432 required that 
the freehold should be situated and the voter resident in the 
county for which the vote was claimed. This last requirement 
fell out of use, it was abolished by 14 Geo. III. c¢. 68, and so we 
have come to the modern theory, that Property as such, apart 
from occupation or residence, is entitled to representation. In 
certain towns which were counties corporate the same qualification 
gave a right to vote for the city or borough. 

The Act of 1832 retained this qualification for counties, and 
towns which were counties, but confined its effect to freeholds 
which were (1) of inheritance, (2) acquired by marriage, marriage 
settlement, devise or promotion to benefice or office, (3) in the oecu- 
pation of the voter if his estate was for life and not acquired us 
above described. And thus the forty shilling freehold qualification 
gave the right to vote if the voter occupied it, or if he had such an 
estate in it, or had acquired his estate in such a manner as to 
diminish the likelihood of his having got it for the sole purpose of 
obtaining a vote. 

This ancient property qualification must be distinguished from 
the property qualification of 1832 which relates only to counties, 
which can be exercised without any requirement of occupation or 
of having been acquired in any specified ways. 

The Reform Act, 1832, introduced property qualifications of four 
sorts: freehold of the clear yearly value of £10; eopyhold, or 
land held on any other tenure except freehold, of the same value ; 
leasehold of the same value and for a term originally created for 
not less than sixty years; and leasehold of #50 clear yearly value 
and for a term originally created for not less than twenty years. 
None of these needed to be in the occupation of the voter, except 
in the event of the vote being claimed by a sub-lessee or assignee 
of a term of sixty or twenty years. 

The Representation of the People Act, 1867, leaves untouched 
the qualification of the twenty years’ lease, but modifies the others 
and reduces the enactments on the subject to a single clause. A 
man is qualified to be on the register of voters for a county who is 
(1) seised at law or in equity of lands or tenements of freehold, 
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copyhold or any other tenure for his own or other life or lives, or 
for any larger estate, of the clear yearly value of not less than £5. 
Or (2) is entitled as lessee or assignee, for any portion of a term 
originally created for not less than sixty years, to lands or tenements 
of any tenure of the clear yearly value of not less than 25. 

There is then an old property qualification for counties and towns 
which are counties, created by the Act of Henry VI. and modified 
by the Act of 1832; a modern property qualification, for counties 
only, of freehold, copyhold, and leasehold for a term of sixty years, 
created by the Act of 1832, reduced in amount by the Act of 1867, 
and relieved as regards leasehold from the need of occupation in 
the case of sub-lessees or assignees ; and a modern property qualifi- 
cation, £50 leasehold of a term of twenty years, created by the Act 
of 1832, and left untouched by the Act of 1867. 

I do not propose to dwell upon the differences which exist in 
England, Scotland and Ireland in respeet of the property qualifica- 
tion. Scotland has its own law and Scotland and Ireland have 
had their own Reform Acts. But one may note that in Ireland the 
forty shilling freeholder was disfranchised by 10 Geo. IV. ¢. 8; 
that in Seotland he was only qualified to vote if he held of the 
crown, and that he disappeared in the Reform of 1832. 

The Bill of 1884 does not touch these qualifications except in 
clause 4 as to the creation of fagot votes. Perhaps we are thereby 
fortunate in being saved from further complexities, for, cumbrous 
as the existing law may be, the tendency of the Franchise Bill is 
not towards simplification. 

Next we come to the Occupation franchise. This differs from the 
franchise based on a property qualification in that it implies a user 
of the land or tenement which confers the right to vote: and it 
differs from the residential qualification in that the voter need not, 
in order to qualify himself, actually dwell upon or in the qualifying 
land or tenement. The difference between an occupier and an in- 
habitant occupier is important. 

The occupation franchise was the creation of the Act of 1832. It 
included two separate and distinct qualifications, the one applying 
to county, the other to borough constituencies. The county quali- 
fication was acquired by any one who should ‘occupy as tenant any 
lands or tenements for which he shall be dona fide liable to a clear 
yearly rent of £50. This was the well-known ‘Chandos clause’ 
of the Reform Act. It was thought that the influence which land- 
owners would acquire in county elections, by the pressure which 
they could bring to bear upon occupiers on a yearly tenancy, 
might help to compensate them for the loss of the nomination 
boroughs. 
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This clause was left untouched by che Act of 1867, but another 
occupation franchise for counties was created alongside of it by 
s. 6 of that Act. The qualification of 1832 depended on rental, 
that of 1867 on rating, and gave a right to vote to any one who 
had occupied, for twelve months before the end of July in any 
year, as owner! or tenant, lands or tenements in the county of the 
rateable value of £12, who had been actually rated if any rate was 
made, and who had paid his rates. ’ 

The Bill of 1884 repeals the Chandos clause and s. 6 of the Act 
of 1867, it assimilates the qualification to that required for the 
borough occupation franchise, but retains the conditions of the 
Act of 1867. This qualification then, in counties, depends on the 
repealed section of the Act of 1867; we must substitute £10 clear 
yearly value for £12 rateable value, but the requirements as to 
rating are retained. 

The borough occupation franchise, as distinct from the qualifi- 
cation of the inhabitant occupier, depends upon the Act of 1832. The 
27th section of that Act gives a vote to the occupier of any house, 
warehouse, counting-house, shop, or other building which, either 
separately or jointly with other land occupied by him in the same 
city or borough, is of the clear yearly value of £10. The occupier 
must have been rated in respect of his tenement, must have paid 
his rates, and must have resided in or within seven miles of the 
borough, in respect of which he claims to vote, for six months 
during the year preceding his registration as a voter. By 41 & 42 
Vict. ¢. 26. s. 5, the qualification extends to any part of a house 
separately occupied under the above conditions. 

The Bill of 1884 proposes to enact that the occupation franchise 
in counties and boroughs alike should henceforth be acquired by 
the occupier of land or tenement of the clear yearly value of £0, 
so that the borough occupier may now qualify in respect of land 
with no building upon it. But it further proposes to subject this 
qualification to the conditions which at present affect the rights of 
the occupier to vote in boroughs and counties. 

Therefore, although s. 27 of the Reform Act and s. 6 of the Repre- 
sentation of the People Act are to be repealed by the Franchise 
Bill (schedule ii. part 2), their conditions are imported into the 
new qualification. And so, in order to understand the proposed 

' The words ‘as owner or tenant’ in the county occupation franchise created by the 
Act of 1867 would seem to be a copy, without reference to the meaning of the words, of 
the clause in the Act of 1832 which creates the occupation franchise in towns. The 
word ‘ owner’ had a meaning in that clause because there was no property qualification 
in towns, except in such as were counties corporate. But the occupying owner of lands 
or tenements in a county of £12 rateable value would certainly obtain his vote under 


one of the property qualifications, so that the word ‘owner’ seems to be useless if not 
misleading. 
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operation of the present Bill upon his electoral rights, the county 
occupier must study the 6th section of the Act of 1867, and the 
borough occupier must study the 27th section of the Act of 1832 
and the 5th section of the Act of 1878, and both must read into 
these clauses the provisions as to rating which are contained in 32 
& 33 Vict. c. 41 and 41 & 42 Vict. c. 26. 

The complications of the law respecting rating may be postponed 
until we come to the next group of qualifications, those which 
depend upon Residence. 


The Franchise Bill proposes to extend to counties the household 
and lodger qualification which now exists in boroughs, and to 
ereate in both a new qualification—the tenure of a house by office 
or service. 

But the expression ‘a household qualification’ means, we are told, 
as respects England and Ireland, ‘the qualification enacted by the 
3rd section of the Representation of the People Act, 1867, and the 
enactments amending or affecting the same.’ A household qualiti- 
cation, then, is affected by certain Acts to which a somewhat 
general allusion is made in section 6. sub-sec. 1 of the Franchise 
Bill. Let us therefore first see what is the qualification ‘enacted by 
the 3rd section’ of the Act of 1867. 

The voter must, for twelve calendar months before the 31st of July 
in the year in which he claims to be registered, have been an inhabi- 
tant occupier or tenant of a dwelling-house in the borough. And in 
s. 61 ‘dwelling-house’ is to ‘include any part of a house occupied 
as a separate dwelling and separately rated to the relief of the poor. 

He must have been rated in respect of his premises to any poor- 
rate made for his premises during that time. 

He must have paid, by the 20th of July, so much of such poor- 
rate as had become due up to the preceding 5th of January. 

The Act then goes on, in section 7, to provide for the rating of 
the oceupier instead of the owner, and makes the rating of the 
occupier and the payment of poor-rate by him a condition precedent 
to the right to be registered. 

It had always been held that an occupier might agree with the 
owner of premises that the owner should pay the rates in considera- 
tion of an increased rent paid by the occupier; the landlord was 
under such circumstances considered to be the agent of his tenant 
for the purpose of payment of rate, and the tenant's right to vote 
was not thereby affected. (Cook v. Luckett, 2 C. B. 173, and see 
Hansard, vol. 194. p. 318.) 

But this principle did not apply to cases in which the owner was 
rated in lieu of the occupier, a practice which might be convenient 
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in the case of owners of a large number of smal] tenements, and 
which had been permissible under the provisions of certain local 
Acts and of the Small Tenements Act, 13 & 14 Viet. ©. gg. 

The Representation of the People Act, 1867, required the separate 
rating of all oceupiers. The Poor-rate Assessment and Collection Act. 
186g, 32 & 33 Vict. ¢. 41, on the other hand, provides that the owners 
may agree in certain cases with the overseers (s. 3), or may be com- 
pelled by the vestry (s. 4), to be rated instead of the occupiers, the 
owner under such circumstances obtaining a deduction from the rate ; 
or he may make his own terms with the tenant (ss. 7.8). In such 
cases the owner is to deliver to the overseer a list of the occupiers 
whose rates are thus paid. And the overseer is bound to enter every 
occupier of rateable premises. The tenant is not to lose his vote 
because his landlord has been rated, or has paid the rates on his 
behalf, nor because the overseer has omitted to enter his name in 
the rate-book, nor even because he has omitted to claim to be 
rated. 

Lest these provisions of the Act of 1869 should be held to be 
limited to cases in which the landlord had agreed with the over- 
seers or had been compelled by the vestry to be rated in lieu of his 
tenant, the Registration Act of 1878, 41 & 42 Vict. c. 26. s. 14, enacts 
that they should be of general application; and in s. 5 it supersedes 
the interpretation of a ‘dwelling-house’ given in the Act of 1867 
by one which does not include separate rating as a necessary part 
of the qualification. 

Thus the householder who occupies rateable premises is entitled 
to claim a vote if rate has been paid for his premises, though they 
may not have been specifically rated, and though the rate has 
been paid by the owner and not by the occupier. These pro- 
visions would seem to apply alike to the £10 occupier and to 
the inhabitant householder; the first must begin his researches 
with the Act of 1832, the second with the Act of 1867, but 
both must study the Acts of 1869 and 1878 in order fully to appre- 
hend the conditions precedent to their right to be placed upon the 
register of voters. 

The Lodger franchise is the creation of the Act of 1867; before 
that Act a lodger could not be qualified as a voter, though he paid 
a rent of more than £10 a-year, because he did not occupy a douse 
within the meaning of the 27th section of the Reform Act. But 
the Act of 1867 enfranchises the lodger who has resided in the same 
lodgings as sole tenant for twelve months preceding the 31st of 
July in the year in which he claims to be registered, such lodgings 
being of the clear yearly value, unfurnished, of £10. 

The Act of 1878(41& 42Vict.c. 26) has so far altered the qualification 
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that different lodgings may be occupied in the same house without 
invalidating the vote, and that two persons may qualify as joint 
occupiers of the same lodgings if the rent is equivalent to £10 


& piece. 

The task of distinguishing the household from the lodger qualifi- 
cation has taxed the ingenuity of judges, and the difficulty has 
been increased by the Act of 1878, which enables a man to qualify 
as a householder who pele part of a house not separately rated. 
The primary distinction is this, that the householder must oceupy 
rateable premises for which rate is paid, no matter by whom; the 
lodger need not and cannot be rated. But what if the lodger is 
occupying rateable premises on which rate is paid? What deter- 
mines the question whether he is a lodger or householder? The 
answer, so we are told by a high judicial authority, ‘must depend 
on the cireumstances of each case'.. The oceupation of any part of 
the premises by the owner—the rendéring of any service by him 
to his tenants—the amount of control exercised by him over the 
portion of the house which is let—all these are cireumstances which 
may contribute to the solution of each problem as it arises. 

The service franchise comes last on our list. It is proposed to 
introduce this qualitication into boroughs and counties, and thereby 
to enfranchise householders, who are neither owners nor tenants, 
but merely occupiers of a house in consideration of service rendered 
or office held. Such persons had been previously incapable of 
acquiring a vote because, though their premises were rateable and 
rate was paid in respect of them, they did not pay the rate either 
directly or in the form of increased rent, and they could not claim 
to be rated in respect of the premises. 

The clause which constitutes this franchise makes no allusion to 
the amount of residence which qualifies the voter. It is only by 
reference to the debates on the Bill that one discovers that the 
1ith section, which provides that ‘this Act’ ‘shall be con- 
strued as one with the Representation of the People Acts,’ is 
to be understood to import into the service qualification the same 
requirement as to residence which governs the household and 
lodger qualification. 

It would be idle to anticipate the legal difficulties which may 
arise in distinguishing householder, lodger, and service tenant. 
The framers of the Bill appear to have made it their chief object to 
extend the franchise, and to leave as little opening as possible for 
discussion on legal points: hence all precise rules on the subject 
have to be sought painfully and with difficulty in the numerous 


' Jessel, M. R., in Bradley vy. Baylis, 8 Q. B.D. 219. 
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statutes which are more or less incorporated into the terms of the 
Sill. 


If we regard the Bill as a whole, there are two points which 
specially impress themselves on the minds of those who have read 
the Bill and the debates which took place last summer upon the 
enacting clauses of it. 

Firstly, it is impossible not to be struck by the anomalies 
which are left in existence by a law which professes to simplify 
and assimilate electoral rights throughout the country. The 
qualifications for the franchise fall under three heads—Property, 
Occupation, Residence; and residence is the only one of these 
qualifications which will be uniform in borough and county. 

The Property qualification is evidently regarded with disfavour 
by the framers of the Bill. The provisions which are described in 
the arrangement of clauses as ‘the prohibition of the multiplication of 
votes, and more familiarly in the marginal note as ‘restriction 
on fegot votes,’ are directed solely at the property qualification in 
certain forms. No one will henceforth be entitled to a vote in 
right of that form of freehold qualification known as a rentcharge, 
whatever may be the value of the rentcharge or the powers of 
re-entry in default of payment. The only excepted cases are those 
of ewners ‘of the whole of a tithe rentcharge of a rectory, 
vicarage, chapelry or benefice to which an apportionment of tithe 
rentcharge shall have been made in respect of any portion of 
tithe. The object of the framers of the bill was clearly to exclude 
from the property qualification all persons who had a merely 
pecuniary interest in land. The owner of a rentcharge has no 
doubt parted with all his interest in the land subject to his right 
of re-entry on non-payment of the rentcharge, and the indefinite 
reservation of this right is still an unsettled question in respect 
of its validity under the law against perpetuities. The owner of a 
reversion in fee, remote though his interest may be, has an interest 
in the land itself, and stands in a different position from the owner 
of arentcharge. Yet the disfranchisement of the latter is an illustra- 
tion of the tendency of the Bill as regards the property qualification. 
So too is the case of the joint tenant. The Act of 1867 did not 
touch the case of joint owners, but dealt with joint occupiers, 
limiting the franchise to two of several occupiers of the same 
piece of land if the rateable value of the land was enough to 
qualify two, but permitting more than two to vote in respect 
of their joint occupation (always supposing the rateable value | 
to be proportionate to the number of voters) if they had acquired 
their interest by descent, succession, marriage, marriage settlement 


Vou, I. Db 











34 The Law Quarterly Review. (No. I. 


or devise, or were loud fide partners in business. ‘The Franchise 
Bill deals with owners, and allows only one joint tenant or 
tenant in common to vote in respect of the interest so held, 
except under conditions which are in substance identical with 
those which the Act of 1867 imposed upon joint occupiers. Joint 
tenants if they care for a vote must henceforth scramble for a place 
on the register, and the vote will go to the man who most rapidly 
masters the learning of registration and shows the greatest prompti- 
tude in putting his knowledge into effeet. 

It is not, however, the object of this discussion to consider the 
political value of a non-residential franchise. It is sufficiently 
obvious that such a franchise enables one man to have a vote for 
more than one place; and that apart from the provisions of 
section 4 of the Franchise Pill, it afforded an opening for the 
creation of fictitious qualifications .by means of rentcharges and 
joint tenancies. By a fictitious qualification one must understand 
a qualification based on a merely pecuniary interest, and divested 
of any care or responsibility for the use and management of the 
land out of which the interest arose. 

But if the property qualification is to be retained at all, it is 
difficult to see why the voter so qualified, whose qualifying interest 
is in a borough, should not vote for that borough. It may be that 
the framers of the Bill, disliking the property qualification yet 
hesitating to propose its abolition, have retained it, subject to its 
limitation to counties, in a confident hope that the anomaly may 
not long survive. But if the qualification by residence which 
prevails in boroughs is to be extended to counties, and if the 
Franchise Bill professes (a false profession I fear) to make uniform 
the occupation qualification in counties and boroughs, it seems a 
mere perversity to exclude the property qualification from boroughs. 
If this qualification were assimilated in counties and boroughs the 
result would not be an extension of the franchise, but a transference 
of votes from county to borough. At present a man who has a £°5 
freehold in a borough and occupies enough land to qualify him for 
a county vote outside the borough boundary has but one vote, a 
vote for the county: but a man who has a 2£’5 freehold in or near the 
borough and occupies business premises of the requisite value in 
the borough, has two votes, one for the borough and one for the 
county. In Scotland, as it would seem, property in a borough, 
apart from occupation, does not qualify either for borough or 
county. 

This anomaly may perhaps be explained by dislike of a quali- 
fication based upon property and not involving residence: there 
is no such exeuse for the anomalies and complexities of the 
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qualification by occupation. Of the complexity which surrounds 
this qualification I have already spoken, but the anomalies which 
it retains are surprising when we notice that the clause in the 
Bill which deals with it is headed with the words ‘Assimilation of 
Occupation Qualification.’ 

For the value of the qualifying land or tenement is different in 
different parts of the United Kingdom. In England and Wales it 
is the clear yearly value (s. 5); in Scotland it is the annual value 
appearing in the valuation roll; and in Ireland the net annual 
value at which the land or tenement was last rated (s.11). And 
since the rateable value of land is less than the clear yearly value, 
it follows that the Lrish occupier will vote on a lower qualification 
than the English occupier. 

Again, the borough occupier in England and Scotland must’ 
reside in or near the land or tenement which he occupies, the 
county occupier and the Irish borough occupier is under no such 
obligation. 

And once more, the borough occupier must occupy, if he is 
tenant, under the same landlord; the county occupier, so long as 
the lands or tenements occupied are of the required value, may hold 
them under different landlords (/uechle v. Piper, L. R. 7 C. P. 197). 


The second point which impresses any one who regards the Bill 
as a whole is the extraordinary complication in which it in- 
volves electoral rights. New qualifications are engrafted upon old 
statutes ; clauses are repealed in old statutes but their provisions 
are to be read into the Franchise Bill: the Billis to be construed so 
far as possible as one with the Representation of the People Acts 
(s.11); these Acts wherever the expression occurs are to be held to 
include the Registration Acts (s. 8. sub-s. 1); and the Registration 
Acts in their turn are to be held to include the Rating Acts (s. 8. 
sub-s. 2). To put the matter shortly, some nine or ten Acts of 
‘Parliament are to be read into the Franchise Bill; of these some 
clauses are wholly repealed, as in the case of the county occupation 
franchise of 1832; some clauses are repealed but their terms are to 
be considered to survive, as in the case of the borough occupation 
franchise of 1832; some clauses have been repealed by previous 
Acts, and some are left in their entirety. This farrago is to be 
read as one enactment so far as is consistent with law, grammar 
and common sense, and from it the citizen of the United Kingdom 
is to extract with painful and laborious study the nature of his 
electoral rights. One may fairly complain of the Bill, regarding 
it simply as a work of legislative art, that it has not merely 
left existing difficulties unsettled; its provisions have thickened 
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in a manner almost incredible the darkness which previously 
enveloped our electoral law. 

It may not be too much to hope that, now that the new fran- 
chises must cease to be discussed as matters of expediency and come 
to be interpreted as matters of law, a consolidating Act might 
be introduced and carried without creating renewed political 
excitement. It would not be amiss if some of the talk expended 
on the extension of electoral rights were given to the consideration 
of what those rights precisely are, and how the duly qualified 
elector is to ascertain them. At present they can only be even 
conjecturally ascertained by a careful comparison of numerous 
statutes, interpreted here and there by judicial decisions, and to 
some extent explained and systematised by writers of text-books. 
But leisure and a good law library are not at the disposal of every 
voter, and there are many ‘capable citizens’ who have no oppor- 
tunity of becoming capable lawyers. A knowledge of electoral 
rights should be brought within the reach of every man, and it 
is part of the business of a legislature, though not perhaps its 
most ambitious or attractive business, so to shape the law on 
important matters that an unlearned man may understand it. 


W. R. Anson. 
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THE KINGS PEACE', 


‘ AGAINST the peace of Our Lady the Queen, her crown and 
dignity.’ This formula was once the necessary conclusion, as 

it is still the accustomed one, of every indictment for a criminal 
offence preferred before the Queen's justices. Even to those who 
have nothing to do with assizes or quarter sessions the Queen's 
Peace is a familiar term. By the widely spread office of justice of 
the peace it is brought home to the remotest corners of England. 
And it seems to us a natural thing that throughout the realm 
peace should be kept—in other words that unlawful force should 
be prevented and punished—in the Queen's name and by officers 
armed with her authority. This does not look, on the face of it. 
like a fact requiring any special explanation. Our conception of 
an executive power, under whatever names and in whatever forms 
it is exercised, is that its first business is to preserve order. And 
that this power should be one and uniform in every part of a 
land ruled by the same laws appears to us so far from remarkable 
that anything contrary to it has the air of a puzzle and an anomaly. 
Such is our modern point of view, too obvious (one would think) 
to be worth stating. Yet it is so modern that there was demon- 
strably a time when it was an innovation. It belongs to the 
political theory of sovereignty which has superseded the feudal 
theory of autonomous personal allegiance. It assumes that the 
rights of private feud and war, rights exercised without contradic- 
tion far into the middle ages, are for us intolerable and impossible. 
It assumes, moreover, that a central authority has become strong 
enough to subdue local competition and jealousy. These con- 
ditions have been brought about in Western Christendom only by 
long processes of growth, strife, and decay. Perhaps examples 
might be assigned of lands and institutions where even yet they 
are not wholly fulfilled. The establishment of the King’s Peace is 
a portion, and in England no small one, of the historical transform- 
ation which has given us the modern in the place of the medizval 
State. In the history of our law the steps are singularly well 
marked, and for that reason are worth our dwelling on. A clearly 
traced example in detail will assist our grasp of the general process. 
Before we consider our English evidences, it is well to remember 
what is the state of things to which the King’s Peace is opposed. 
Modern as is the particular development to which I call your atten- 
tion, both the need and the remedy were understood at a time ancient 


’ A Public Lecture delivered in the University of Oxford, May 24, 1884. 
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enough for the most exacting definition of antiquity. *In those days, 
says the chronicler in the Book of Judges,‘ there was no king in Israel, 
but every man did that which was right in his own eyes. And he 
explains his meaning by the case of Micah of Mount Ephraim, who 
‘had an house of gods, and made an ephod, and teraphim, and by 
good fortune retained a wandering Levite. and knew that the Lord 
would do him good, seeing he had a Levite to his priest. Put the 
tribe of Dan, or some clan of them, were seeking a place to dwell 
in, and their spies lodged in Micah’s house, and took note of the 
images and the Levite. They also saw the city of Laish, and 
the people that were therein, ‘how they dwelt careless, after the 
manner of the Zidonians, quiet and secure, and reported to their 
brethren that it was an easy and desirable conquest, ‘a place where 
there is no want of anything that is in the earth. Whereupon the 
men of Dan set forth. six hundred.men appointed with weapons of 
war, and, coming on their way to Micah’s house, carried off the 
graven image, and the ephod, and the teraphim, and the molten 
image. The priest was easily persuaded to follow. ‘Is it better 
for thee to be a priest unto the house of one man, or that thou be 
a priest unto a tribe and a family in Israel?’ We hear nothing 
of Micah till the raiders were well on their way. But he then 
appears as doing exactly what, according to English law and usage 
of the twelfth or thirteenth century, he ought to have done. He 
raised the hue and ery, and pursued with as many of his neigh- 
bours as he could assemble. 

‘And when they were a good way from the house of Micah, 
the men that were in the houses near to Micah’s house were 
gathered together, and overtook the children of Dan. And they 
cried unto the children of Dan. And they turned their faces, 
and said unto Micah, What aileth thee, that thou comest with 
such a company? And he said, Ye have taken away my gods 
which [ made, and the priest, and ye are gone away: and what 
have I more? and what is this that ye say unto me, What aileth 
thee? And the children of Dan said unto him, Let not thy 
voice be heard among us, lest angry. fellows run upon thee, and 
thou lose thy life, with the lives of thy household. And the 
children of Dan went their way: and when Micah saw that they 
were too strong for him, he turned and went back unto his house.’ 

Fortified by the possession of the idols and a real priest of the 
sacred tribe, the expedition went on to accomplish its main purpose. 
‘And they took the things which Micah had made, and the priest 
which he had, and came unto Laish, unto a people that were at 
quiet and secure: and they smote them with the edge of the 
sword, and burnt the city with fire. They then built a new city, 
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whereof the graven image from Micah’s house became the tutelar 
idol or Palladium. The story of its capture was preserved, one 
may suppose, as a tribal tradition, without any notion that the 
six hundred men appointed with weapons of war deserved anything 
but praise for their successful conduct of the enterprise. Such was 
right in the eyes of the men of Dan in the days when there was 
no king in Israel. 

No parallel to this state of things can be found in modern 
Europe. But we have only to go to Asia to find it within the living 
memory of civilized observers. As Sir Alfred Lyall has pointed 
out, the episode of Micah and his household gods is as natural and 
intelligible to an Indian frontier officer as it is puzzling to the 
ordinary Biblical commentator. And there are still living under 
the Queen’s rule men who have borne their share in exploits much 
like that of the six hundred of Dan, and who doubtless look on 
the English peace as a mischievous innovation, and regret the good 
old times when for their frontiers and hills there was no Governor- 
General in Council, and every man did that which was right in his 
own eyes. The same hand which has analysed in prose the religion 
of an Indian province has expressed in strong and brilliant verse 
the feelings of a superannuated freebooter of this sort. The old 
Pindaree, so far from being thankful for the Queen's Peace, would 
fain be forty years younger, to flee from this tyranny of law and 
order, where he is ‘lectured by Kéfirs and bullied by fat Hindus, 
and get him to ‘some far-off country where Mussulmans still are 
men ’—in other words, where free fighting and plunder are to be 
had, and there are no Penal Codes administered by the infidel and 
impartial Gallios of the Indian Civil Service. These Asiatic in- 
stances will serve as an avzxi/ium iwagination’s to aid us in clothing 
with life and circumstance the meagre terms of the records which 
mark for us the first appearance of the King’s Peace in our own land, 

The custumals and ordinances of Kentish and West-Saxon chiefs 
and English kings which are collectively known as‘ Anglo-Saxon 
laws’ exhibit a state of society where private war is usual and 
lawful. It has, indeed, laws and regulations of its own. A man 
must not be attacked in his own homestead without being sum- 
moned to do his adversary right, and even then he is entitled to 
seven days’ grace after the investment of his house before an 
assault is delivered’. In this sanctity of the homestead we 

' Alfred, c. 42. This may be a comparatively recent ‘temperament,’ as Grotius would 
say. It is safer, however, to assume that the law is an express definition of older cus- 
tomary observance. I note here that documents are cited according to the arrangement 
in Schmid’s Gesetze der Angelsachsen. I likewise note that I have not attempted to 
collect parallel examples from the Continent, thongh I doubt not such might be found: 


e.g. the Alsatian formula proclaiming peace during certain times, ap. Beatus Rhenanus, 
Rer, Germ. lib. 2, s.f. Status Germaniae sub imperatoribus Saxonibus (p. 97 in ed. 1531). 








: 
: 
: 





40 The Law Quarterly Review. (No. I. 





have one of the earliest securities for order; and it is one of the 
foundations, if not the chief foundation, of the institution we have 
now especially to examine. Every man was entitled to peace in 
his own house. The brawler or trespasser in another's homestead 
broke the owner's peace, and owed him special amends. We find 
this in the very earliest collection of ordinances, dating in substance 
at any rate from the first quarter of the seventh century. ‘If in an 
earl's town [that is, enclosure or private holding ; such is the primi- 
tive signification of the word, which survives in cognate languages 
and in many English place-names] one slays a man, let him atone 
it with twelve shillings.... The first who breaks into a man’s 
town, let him atone it with six shillings, the next with three, after 
him a shilling each’ For slaying in the king's town the fine is 
increased to fifty shillings*, which makes it clear that in other cases 
too the fine here mentioned is payable not to the party directly 
injured, but to the householder. Similarly, misconduct in a man’s 
house where the king is drinking must be paid for with a double 
fine*. The peace of a house is broken not only by slaying but by 
quarrelling. Whoever calls a guest in another's house mansworn, 
or uses other shameful words to him, incurs three distinct fines ; 
one to the host, another to the injured party, and another to the 
king. The same law holds ‘of old right’ if one uncivilly removes 
another's cup where men are drinking; and the same fines are 
payable to the king and the householder if a weapon is drawn, 
though no actual hurt be done*. We find a eurious echo of this 
ancient custom after the Conquest, in the so-called laws of Henry I, 
where there is a longer but much,less clear statement that wherever 
men meet for drinking, selling, or like occasions, the peace of God 
and of the lord of the house is to be declared between them®. The 
amount payable to the host is only one shilling, the king taking 
twelve, and the injured party, in case of insult, six. Thus the king 
is already concerned, and more concerned than any one else ; but the 
private right of the householder is also distinctly though not largely 
acknowledged. We have the same feeling well marked in our 
modern law by the adage that every man’s house is his castle, and 
the rule that forcible entry may not be made for the execution of 
ordinary civil process against the occupier: though for contempt 
of Court arising in a civil cause it may, as not long ago the Sheriff of 


' thelbirht, cc. 13, 17. * Tb. 5. * Tb. 3. 

* Hidther and Eddric | Kent, late seventh century), cc. 11-13. It is not quite clear 
what ‘steép dsette' means. See Thorpe’s and Schinid’s notes. 

* ©. 81. The heading ‘de pace regis danda in potatione, if not a later addition, 
shows that the compiler did not fully understand the text, which says ‘pax Dei et 
domini inter eos qui convenerint ... ponenda est.’ Here the ‘dominus’ can be only the 
house-master: see § 2. The frides-béte of Authelr. vi. 32 (repeated in Cnut, ii. 8) 
seems also to refer to the peace of private householders. 
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Kent had to learn in a sufficiently curious form'. The theoretical 
stringency of our law of trespass goes back, probably, to the same 
origin. And in a quite recent American text-book we read, on the 
authority of several modern cases in various States of the Union, 
that ‘a man assaulted in his dwelling is not obliged to retreat, but 
may defend his possession to the last extremity *. 

Under the West-Saxon rule, where the king’s power was first 
consolidated, eventually to swallow up that of all the under-kings 
and princes of the English name, we find that breaking the peace 
of the king's house is a graver matter than anything yet mentioned. 
‘Whoso fights in the king's house, be all his heritage forfeit. and be 
it in the king’s doom whether he have his life or not*’ There 
follow a series of graduated fines for fighting in a minster, in the 
house of an ealdorman or member of the Witan, or in that of a 
common man. Two centuries later the penalty for quarrelling in 
the king's hall is extended by Alfred to the drawing of a weapon. 
Fighting in the presence of bishops and ealdormen, in the folk- 
moot, and in a countryman’s homestead, are forbidden under various 
pecuniary penalties*. Like provisions are repeated, with more or 
less variation, in later collections®. How far they were observed we 
do not know. Probably Sir Henry Taylor is no less true to history 
than to human nature in the exclamation he puts into the mouth 
of a partisan in the king’s palace itself :— 

‘Keep the king’s peace! If longer than three minutes 
I keep it, may I die in my bed like a cow.’ 
And it is said in one of the Irish legends of Ossian, with reference 
to a state of society perhaps not very different from that of Wessex 
in the seventh or eighth century, that he was never afraid but once. 
and that was when he saw a man die in his bed. 

Thus far then every man has bis own peace. of which the breach 
is a special offence. But the great man’s peace is of more im- 
portance than the common man’s, and the king's peace is above all. 
and is broken at the hazard of the offender's life and goods. In the 
spiritual order the peace of the Church commands yet greater 
reverence. But for practical purposes the Church by no means 
disdained the temporal sanction, and it seems well understood that 
where her peace is, there is the king's peace also. and the king's 
vengeance on breakers of it. ‘Be every church in the peace of 
God and of the king and of all Christian folk. ‘ Every chureh is 

» Harvey v. Harvey, 26 Ch. D. 644. ? Cooley on Torts (1880), p. v68. 

* Ine, c. 6. In §1 there is no mention of wife. Presumably the Church's peace was 
too much sui generis for the king to claim anything in this case. Cp. the so-called Laws 
of Edward the Confessor, c. 6: ‘Qui sanctae ecclesiae pacem fregerit, episcoporum tum 
est justitia.’ 


* Ce. 15, 38, 39. Cp. too the graduated fines for trespass (burh-bryce) in c. 40. 
> As Cnut, ii. 59. 
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lawfully in Christ's own peace, and every Christian man hath great 
need to know the great worship of this peace, because God's peace 
is of all peaces most chiefly to be sought and most willingly to be 
held, and next thereto the king's". Whoever broke the peace in a 
church, therefore, had to do with both the spiritual and the tem- 
poral power. And the graduation of ranks from the king’s hall to 
the simple homestead does not fail of its analogy here. According 
to the rank of the church, so is the fine*. More than once the 
peace of a chureh within its walls is expressly declared to be as 
inviolable as the king's peace specially given, of which more anon. 
Land and life are equally forfeit by the breach of either®, The 
special protection given to well-conducted widows appears to come 
under this head, as being procured at the instance of the Church ; 
for they are said to be in God's and the king's peace, and the 
declaration occurs in a context of ordinances chiefly ecclesiastical *. 
In later times, when the peace of the king in his temporal capacity 
had been extended so as to bring all sorts of offences within the 
jurisdiction of h's courts, the special point of these expressions was 
forgotten, and ‘the peace of God and of our lord the king’ became 
a common form in criminal pleadings. 

We have now to see how the king's peace was extended in 
respect of persons, occasions, and places. A general summary of 
the doctrine as understood about the time of the Conquest is given 
in a convenient form by the compilation known as Laws of Edward 
the Confessor (e. 12, ef. ¢. 27):— 

‘The king’s peace is of many kinds. There is one given by his 
own hand, which the English call “kinges hand-sealde grid.” 
Another of the day when he is first crowned; this lasts a week. 
At Christmas a week, and a week at Easter, and a week at Whit- 
suntide. Another given by his writ. Another belongs to the four 
roads: namely Watling-street, Foss, Hikenild-street, Erming-street, 
whereof two traverse the kingdom in length, the others in breadth. 
Another belongs to the waters, whereon provisions are shipped 
from sundry parts to cities and boroughs.’ ; 

The peace given by the king’s hand (eyninges hand-grid) appears 
to be in the first instance a special privilege of persons in 
attendance on him or employed about his business. It is men- 
tioned like a well-known and accustomed thing, but we have little 

' thelr. vi. 13; Cnut, i. 2. Alf. 5 is already to the like effect. 

* thelr. viii. 1-5 ; Cnut, i. 3. The rights of the Church are personified in a manner 
somewhat startling to modern usage: ‘And pet is ponne #rest, pet he his 4genne wer 
gesylle pam cyninge and Criste,’ ete. 

* Edw. and Guth. 1; Cnut, i. 2, § 3. Compare cc. 1-15 of ‘Be gri<e and be munde’ 
(Appendix iv, Schmid, Eth. vii. of Ancient Laws), a document of evident ecclesiastical 


origin, 
* ¥thelr. v. a1; vi. 24. 
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or nothing to show to whom or for what purposes it was commonly 
given. We may assume that the king's officers and messengers 
had it; perhaps others might have it by special favour. It would 
be quite in harmony with what we know of the king's court 
in the period immediately following the Conquest that his special 
‘hand-peace,’ while it existed, should have been purchaseable. 
And it might often be worth a man’s while to pay richly for it if 
he could; a merchant carrying money or jewels, for example. 
This, however, is conjectural. In any case, breach of the king's 
‘hand-gri3’ was an offence of the highest order, not being redeem- 
able by any payment: whereas breach of the peace individually 
given or generally proclaimed by other authorities was a matter 
for compensation by a fixed scale of fines'. The peace-breaker, if 
he fled, was reckoned an outlaw; it was a serious offence to har- 
bour him *, so serious that it was itself reserved for the king's 
justice. Only the king’s grace could restore him to his rights as a 
freeman. He might be lawfully slain if he resisted capture ; this, 
at least, is expressly given as the tradition concerning breakers of 
the Church’s peace, and we cannot suppose that the king’s stood 
lower*. In much later times, it will be remembered, it was 
doubtful whether outlaws or persons attainted upon a premunire 
(which last expressly includes being put out of the king's protec- 
tion) might not be killed with impunity. 

One particular application of the king's personal protection was 
to confirm the reconciliation of private enemies. When a man- 
slayer’s composition has been accepted by the kindred of the 
deceased, the king’s peace was to be declared between the parties, 
and terms fixed for payment by instalments‘. The effect of this 
would be that if the kindred on either part attempted to repudiate 
the settlement at any time before full payment, they would expose 
themselves, not only to a renewal of the feud, but to the penalties 
and dangers which fell on a peace-breaker. Another use of this 
royal power is curious as foreshadowing the policy of encourage- 
ment and security to foreign traders which runs through the 
whole history of our commercial law. In Athelred’s treaty with 
the Danes we read: ‘ Let every man of those that are in peace 
with us have peace both by land and by water, both within har- 
bour and without.’ The ordinance goes on to say that in an 


' thelr. iii. 1. It is not necessary to decide whether these other peaces were regarded 
as subordinate branches of the king's. The context rather suggests it by the association 
of the king’s reeve with the alderman, 

* Th. 13. 

® Edw. Conf. 6. And see the customs of Chester, Lincoln, Oxfordshire, and Berkshire, 
ap. Stubbs, Sel, Ch. 87, 90, 91 (2nd ed). 

' Edm. ii. 7; ep. App. vii. 1. § 3 (E. & G. 13, Thorpe). 
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enemy's land the ships and goods of the king's friends which may 
be found there are to have peace, except as to property mixed with 
that of the enemy. Even merchant-ships from an enemy's land 
are protected to a considerable extent. They may be wrecked if 
they are driven in by stress of weather, but if they come of free-will 
into an English port they are to have peace'. Here the alien 
trader, if he was to be protected at all, must be under the king's 
peace, as he would have no standing before any of the popular 
courts. Doubtless he also had the benefit of the general peace of 
the four roads and navigable rivers. 

Then we find that certain feasts of the Church and other solemn 
assemblies are in the king’s peace, more or less. As early as 
Alfred’s time double fines are ordained for offences on Sundays and 
the greater feast days, and in Lent. There are also exhortations to 
keep the peace and avoid all manner of sin and strife at holy times®. 
But these appear to be nothing more than general good advice, like 
the Queer’s proclamation read until very lately at the opening of 
assizes, purporting to forbid various things which the Crown cer- 
tainly has at this day no legal power to interfere with. And the 
express mention of the double fine in certain cases is enough to 
show that stealing or fighting in Easter-week, for example, was not 
converted by the sanctity of the time into the higher offence of 
peace-breaking in the special sense. But the meetings of the 
Witan, the security of persons attending them, and the discipline of 
military expeditions, were by the eleventh century at any rate 
under the full sanction of the king’s authority. ‘I will, says Cnut, 
‘that every man be of peace worthy on his way to gemét and from 
gemot, unless he be a notorious thief.’ Again: ‘If a man on the 
service of the host commit breach of the peace, let him lose life or 
wergeld *.” Thus the King’s Peace, in a sort of artless fashion, 
anticipated the office of our Mutiny Acts and Articles of War. If we 
may trust a rather doubtful authority, the king’s coronation feast 
was protected to the same extent*. The King’s Peace at certain 
seasons likewise occurs as a local privilege; we find in Domesday 
that Dover had it from Michaelmas to St. Andrew’s day °. 

' thelr. ii. 2, 3. C. 3 may be principally meant to secure good treatment for friends 
of the English at the hands of the Danes. But c. 2 seems a quite general declaration 
for the benefit of commerce. 

* Athelr. v.19; vi. 25; Cnut, i.17. § 2 (all in nearly identical terms) ; cf. Cnut, ii. 
38, 47; Henr. 62. § 1. 

* Cnut, ii. 61, 82. 

* Edw. Conf. 12, 27. But here observe that the offence is no longer bit-leds, Ap- 
pointed fines, though very heavy ones, are mentioned. 

® Perhaps such a privi/egicm was a doubtful privilege in the modern sense, for in case 
of breach the town paid a fine to the king. ‘A festivitate S. Michaelis usque ad festum 
Sci. Andreae treuua regis erat in uilla. Si quis eam infregisset inde propositus regis 


accipiebat communem emendationem . . . Omnes hae consuetudines erant ibi quando 
Wiilelmus rex in Angliam uenit.’ 
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As to places, we find that in the eleventh century the limits of the 
king's court, within which his peace must be kept, are extended by 
an artificial definition. They are to be ascertained by taking from 
his actual residence a radius of three miles, three furlongs, and a. 
minutely expressed fraction’. The compiler of the so-called Laws 
of Henry I. makes a not insignificant addition. ‘ Multus sane 
respectus esse debet, et multa diligentia, ne quis pacem regis in- 
fringat, maxime in ejus vicinia.’ This ‘maxime’ shows’ that the 
establishment of peace in the precincts of the king's house appears 
to him only as a special and emphatic instance of an universal 
law. The exceptional and local character of the King’s Peace is 
already obsolete for him, and hardly intelligible. 

Of more importance, however, is the protection of the great 
roads, which was a settled rule by the time of the Conquest. In 
the laws of William the Conqueror we read: ‘Of the four roads, to 
wit Watling Street, Erming Street, Fosse, Hykenild; whoso on any 
of these roads kills or assaults a man travelling through the 
country, the same breaketh the king's peace*.’ These roads re- 
mained from the time of the Roman government of Britain. 
Watling Street is the best known of them. Starting from Dover, 
it passed through Canterbury, London, and Lichfield. to Wroxeter. 
Thence a later continuation of it turned northwards to the Mersey, 
and under the name of High Street was prolonged to the Roman 
Wall, while another branch struck off into Yorkshire. The Foss 
Way made, roughly, an opposite diagonal, its chief points being 
Iichester, Bath, Cirencester, Leicester, and Lincoln. 

Erming or Irmin Street appears to have connected London with 
the stations north of York by way of Huntingdon and Lincoln, 
crossing the Humber by a ferry. Icenhild or Hykenild (later 
commonly written Icknield) Way* may be described as very 
roughly parallel to the more important Foss Way. Starting from 
Wallingford on the upper Thames in a north-easterly direction, it 
crossed Watling Street at Dunstable and Erming Street at Roys- 
ton, and went on through Icklingham to or near Venta Icenorum 
(Caistor St. Edmund’s near Norwich). There were other well- 
defined roads, but these four were the main ones, and these alone 
were first recognized and guarded as the king's highways *. 

' App. xii, Schmid ; ef. Henr. 16. ? Will. i. 26. 

* This is quite distinct from Rikenild or Ryknield Way, with which it was identitied 
by some of the earlier antiquaries. (Higden ap. Palgrave, Eng. Comm. 2. exxxviii). 

* For the topography, see Guest, The Four Roman Ways (Origines Celticae, 1883, 
vol. 2. p. 218), and the map of Britain in Miller, Smith and Grove’s Atlas (1874). 
Dr. Guest’s paper is, in the posthumous essays above cited, reprinted from the Archieo- 
logical Journal, vol.14. He gives the original forms of the names as Fos, Wetlings 
Street, Icenhilde Street, Earminga Stret. See also Green's ‘ Making of England,’ passim. 


The statements in Schmid’s Glossary, under the names of the se\e:.1 roads, stand in 
need of revision by the light of Dr. Guest’s work. 
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Even for some time after the Conquest it would appear that 
other roads, though publie, were not in the king's protection but 
only in the sheriff's'. But a tendeney to enlarge the definition of 
the king's highway is already at work. ‘Via regia dicitur quae 
semper aperta est, quam nemo concludere potest vel avertere cum 
minis (?) suis, quae ducit in civitatem vel burgum vel castrum vel 
portum regium®*.” ‘Omnes herestrete omnino regis sunt*.’ First, 
only the four roads are the king's; then every common road which 
leads to the king's city, borough, castle, or haven; and as most 
roads of any importance must, sooner or later, answer this deserip- 
tion if followed far enough, the king's highway came to be, as it 
now is, merely a formal or picturesque name for any public road 
whatever. As late as the fourteenth century, however, it was an 
opinion still held by some that not every common road was royal, 
insomuch that the soil and freehold of a common road could be 
vested in an individual owner only if it was not e/a regia’. The 
very survival of the term ‘the king's highway’ shows that the idea 
of peculiar legal sanctity clung about highways in popular imagina- 
tion long after they had ceased to be more under the king's peace 
than any other English ground. Echoes and revivals of the same 
feeling occur in the Statute-book. By the Statute of Marlbridge 
all men save the king and his officers are forbidden to take a 
(listress on the king’s highway or any common road (in regia via 
aut communi strata). And an Act of Henry VIII (24 Hen. VIII. c. 5, 
entitled ‘An Act where a man killing a thief shall not forfeit his 
goods’) made it justifiable homicide to kill any one attempting 
robbery or murder ‘in or nigh any common highway, cartway, 
horseway or footways.’ 

The same reign, it may be noted, presents a curious reminiscence 
of the sanctity of the King’s Peace within his own house : I mean the 
Act which imposed the penalty of losing the right hand on any one 
guilty of ‘malicious striking by reason whereof blood is or shall be 
shed against the king's peace’ within the precincts of any palace or 
residence of the king®. The statute presents in the minuteness of 
its directions a curious compound of ferocity with a sort of rude 
humanity. 

In all these ways the King’s Peace was enlarged in the age 
immediately preceeding the Conquest, and tending to become the 
general peace of the kingdom. The interests of the king and of the 


' Edw. Conf, 12. § 9. 

* Henr. So. § 3. The final reyinm is omitted by one MS. Minis must be corrupt. 
The variant ru/nis, ‘rubbish,’ is more plausible. One might suggest muris, if murus 
would bear the general sense of inclosure or purpresture, 

* Tb. to. § 2. Herestret = Heerstrasse, a main road fit for military purposes. 

* Y. B. 6 Ed. 3. 23. pl. 48. ® 33 Hen. VIIL. e. 12. 
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subject conspired to the same end. It was for the king's manifest 
advantage to widen the bounds of his jurisdiction for the purpose 
of increasing the fines and forfeitures incident to its exercise. This 
kind of competition for business and fees between independent or 
half-independent powers is the key, we need hardly remind the 
reader, to much of the legal history of the Middle Ages, and ex- 
plains some of its oddest details. It was no less for the subject's 
advantage to be able to appeal for redress to the one authority 
which could not anywhere be lightly disobeyed. How the com- 
pletign of the process should be carried out was more or less an 
affair of occasion and accident. As in other cases. the Conquest 
makes a gap in the continuity of the evidence, and obscures the 
exact sequence of things, while nevertheless it hastens and con- 
solidates, on the whole, the result already impending. We do not 
know, for example, how a man proved that he had the king's 
special peace. We do know that in later times the averment of 
a trespass being committed against the King’s Peace, or that the 
person injured was in the King’s Peace, neither required nor was 
capable of proof, but still was necessary to give the Superior Court 
jurisdiction. We may imagine a transition period in which the 
judges were ready, on some very slight suggestion, to presume as 
between the king and the sheriff that the King’s Peace had been 
specially granted to the plaintiff. or to a man unlawfully slain. 
It is true that the Crown had assumed concurrent or exclusive 
jurisdiction (subject only to the possibility of a special grant of 
regalities to a subject) over various offences and trespasses, while 
breach of the King’s Peace was still nominally only one specific 
offence. From the point of view of amplifying jurisdiction, there- 
fore, the extension of the King’s Peace may not seem to have been 
so urgent. But these offences reserved to the Crown are really of 
the same class. The list as given for Wessex in Cnut’s laws (ii. 12) 
is as follows :-— 

pis syndon pa gerihta, pe se eyning ah ofer ealle men on West-_ 
sexan, pret is mund-bryce and ham-sdene, forstal and flymena- 
fyrmSe and fyrd-wite, buton he hwzene furdor gemedrian wylle, 
and he him pes weordscipes geunne. 

Mund-bryce is the same as grid-bryce, breach of the king's special 
protection, of which we have already heard. Ham-sdene is an 
attack in foree on a man in his homestead (saving, I presume, all 
rights to the regular prosecution of a feud). The offence is to 
this day known to the law of Scotland as hamesucken. It would 
according to the older notions be a breach of the householder’s 
peace, not of the king’s. But the very fact of the king assuming 
jurisdiction in such cases is evidence that the distinction could not 
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be long maintained. Already in the laws of Edmund, before the 
middle of the tenth century, this offence is on the same footing as 
mund-bryce : the penalty being the same, and expressed in almost 
the same words, as that of the laws above mentioned which forbid 
fighting in the king’s house’. The exact meaning of forstal (more 
commonly written forsteal) is not free from doubt. But it included 
attacking one’s enemy by stealth while he was journeying: so 
that, if committed on any of the great roads, the offence would be 
against the King’s Peace according to the authorities cited above. 
Flymena-fyrmde, the harbouring and comforting of outlaws, is 
closely connected with substantive offences against the king and 
his peace, for such offences were the gravest and probably the 
most frequent cause of outlawry*. Fyrd-wite, the public fine for 
making default in military service, must have been in the king's 
hands, as captain of the host, from the time of its first institution. 
It disappears, however, with the change of military system after 
the Conquest. Thus, on the whole, an easy way is prepared for 
Pleas of the Crown, as we now say, and breaches of the King’s Peace 
to become co-extensive. It is curious to see how much the list is 
increased in the generations following the Conquest (Leges Henrici 
Primi, ¢. 10). 

The exception of cases where the king might be pleased espe- 
cially to honour any man (namely, by the grant of jura regalia) 
was preserved, in form, almost to our own time. Where such 
a grant had been made, the effect was to substitute the peace 
of the lord to whom the grant was made for that of the king. 
And in the Counties Palatine of Lancaster and Durham, while 
their separate jurisdictions were maintained, the style of pleading 
was not contra pacem regis, but contra pacem ducis, comitis, or episcopi 
as the case might be *. 

After the Conquest, then, the various forms in which the king’s 
special protection had been given disappear, or rather merge in his 
general protection and authority: for the details that occur in the 
compilations bearing the names of Henry the First and Edward 
the Confessor, welcome as they are by way of supplement to earlier 
documents, are mere echoes of traditions no longer living. The 
King’s Peace is proclaimed in general terms at his accession ‘. 
But, though generalized in its application, it still was subject to 
a strange and inconvenient limit in time. The fiction that the king 
is everywhere present, though not formulated, was tacitly adopted; 
the protection once confined to his household was extended to the 


' Edm. ii. 6. 

* It is worth note that an outlaw’s bookland is forfeit to the king, whether be be the 
king's man or not: Cnut, ii. 13. 

* Blackstone, i, 117. * Palgrave, i. 285. 
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whole kingdom. The fiction that the king never dies was yet to 
come. It was not the peace of the Crown, an authority having 
continuous and perp-tual succession, that was proclaimed, but the 
peace of William or Henry. When William or Henry died, all 
authorities derived from him were determined or suspended ; and 
among other consequences, his peace died with him, What this 
abeyance of the King’s Peace practically meant is best told in the 
words of the Chronicle, which says upon the death of Henry I 
(auno 1135): ‘Then there was tribulation soon in the land, for every 
man that could forthwith robbed another. Order was taken in this 
matter (as our English fashion is) only when the inconvenience 
became flagrant in a particular case. At the time of Henry III's 
death his son Edward was in Palestine. It was intolerable that 
there should be no way of enforcing the King’s Peace till the king 
had come back to be crowned; and the great men of the realm, by 
a wise audacity, took upon them to issue a proclamation of the 
peace in the new king's name. forthwith'. This good precedent 
being once made, the doctrine of the King’s Peace being in suspense 
was never afterwards heard of. 

Thus by the end of the thirteenth century, a time when so much 
else of our institutions was newly and strongly fashioned for larger 
uses, the King’s Peace had fully grown from an occasional privilege 
into a common right. Much, however, remained to be done before 
the king’s subjects had the full benefit of this. The local officers of 
justice were still no ministers of the king or of his courts; local 
interests and jealousies might still come in the way of the effectual 
and comparatively speedy redress whieh the king's power alone 
could give. A remedy was not difficult to devise; it lay in the 
appointment of other officers commissioned directly by the king, 
and charged to maintain his peace and his rights of jurisdiction. 
A beginning of this was made as early as 1195 by the assignment 
of knights to take an oath of all men in the kingdom that they 
would keep the King’s Peace to the best of their power*. Like 
functions were assigned first to the old conservators of the peace, 
now all but forgotten, then to the justices who superseded them, 
and to whose office a huge array of powers and duties of the most 
miscellaneous kind have been added by later statutes. The steps 
by which this was effected are part of the technical history of the 
modern law, and it does not concern us here to recall them. Then 
the writ /e securifafe pacis made it clear beyond cavil that the 
king's peace was now, by the common law, the right of every 
lawful man. The precept to the sheriff is that he cause the com- 
plainant to have of the person who threatens him ‘our strict peace 

' Stubbs, Select Charters. p. 448. * Ibid. p. 2% 
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according to the custom of England.’ Binding persons over to 
keep the peace is in our days one of the commonest forms of sum- 
mary jurisdiction, and one cannot claim for it any peculiar dignity. 
Probably it is more familiar in rustic parts than almost any legal 
institution, and more cherished though less imposing and exciting 
than the pomp of assizes. If its precise operation is not understood, 
belief in its efficacy loses nothing. We have heard of an applica- 
tion being made in good faith to a Devonshire magistrate to ‘swear 
the peace upon’ a dying man, to the end of securing the com- 
plainant (his wife) from the threatened visitation of his ghost, in 
the event of her contracting a second marriage of which he disap- 
proved. But if we can clear our imagination from anecdotes of 
petty sessions and go back to the old form of the writ in Fitzher- 
bert, we shall find in it a gravity and weightiness not unworthy of 
a great legal reform. We must not think of it as being in its 
early days a mere preventive of common assaults, an economizer of 
the ‘little diachylon’ made immortal by Holt in Ashby v. White. 
Rather it must have been a material instrument in the suppression 
of wrong-doing on a more formidable scale, of tumultuous revenges 
and private warfare; a task for which all the power at the disposal 
of the Crown was none too much. 

We said that the king’s peace and protection had become the 
established right of every peaceable subject. Nevertheless a trace of 
the archaic ideas persisted as long as the art of common law 
pleading itself. The right was to be enjoyed only on condition 
of being formally demanded. In order to give the king’s courts 
jurisdiction of a plea of trespass it was needful to insert in the writ 
the words vi e¢ armis, which imported a breach of the peace ; and it 
was usual, if not necessary, also to add expressly the words con/ra 
pacem nostram. Without the allegation of force and arms the writ 
was merely ‘ vicountiel,’ that is, the sheriff did not return it to the 
Superior Court but had to determine the matter in the County 
Court'. By so many steps and transformations did it become 
possible for Lambarde, and Blackstone after him, to say*, with 
unconscious inversion of the historical order of development, and as 
if the matter were in itself too obvious to need explanation: ‘The 
king's majesty is, by his office and dignity royal, the principal 
conservator of the peace within all his dominions; and may give 
authority to any other to see the peace kept, and to punish such as 
break it: hence it is usually called the King’s Peace.’ 


FREDERICK POLLOCK. 


' FL N. B. 86, * Comm. i. 349, 350. 








HOMICIDE BY NECESSITY. 


TYXHE case of Dudley and Stephens, the survivors of the crew of 
the Wiguouette, who were tried for the murder of their com- 
panion Parker at the Exeter Autumn Assizes, has been decided by 
the full Court too late for us to discuss the judgment. But as 
the case touches wider questions than were covered by the decision, 
some account of the authorities may still be not without interest. 

The shortest and best account of the facts, and the only one 
which has any legal authenticity, is the verdict of the jury. It is 
in the following words :— 

‘That, on July 5, 1884, the prisoners, with one Brooks, all able- 
bodied English seamen, and the deceased, an English boy between 
seventeen and eighteen, the crew of an English yacht, were cast 
away in a storm on the high seas, 1,600 miles from the Cape of 
Good Hope, and were compelled to put into an open boat; that in 
this boat they had no supply of water and no food, except two 1-Ib. 
tins of turnips, and for three days they had nothing else to subsist 
on; that on the fourth day they caught a small turtle, upon which 
they subsisted for a few days, and this was the only food they had 
up to the twentieth day, when the act now in question was committed ; 
that on the twelfth day the remains of the turtle were entirely con- 
sumed, and for the next eight days they had nothing to eat; that 
they had no fresh water, except such rain as they from time to time 
caught in their oilskin capes; that the boat was drifting on the 
ocean, and was probably more than a thousand miles from land; 
that on the eighteenth day, when they had been seven days without 
food and five without water, the prisoners spoke to Brooks as to 
what should be done if no succour came, and suggested some one 
should be sacrificed to save the rest, but Brooks dissented, and 
the boy, to whom they were understood to refer, was not consulted ; 
that on the day before the act in question Dudley proposed to 
Stephens and Brooks that lots should be cast who should be put to 
death to save the rest, but Brooks refused to consent, and it was not 
put to the boy, and in point of fact there was no drawing of lots; 
that on that day the prisoners spoke of their having families, and 
suggested it would be better to kill the boy that their lives should 
be saved, and Dudley proposed if no vessel was in sight by the next 
morning the boy should be killed ; that next day, no vessel appearing, 
Dudley told Brooks he had better go and have a sleep, and made 
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signs to Stephens and Brooks that the boy had better be killed. 
| That] Stephens agreed to the act, but Brooks dissented from it; 
that the boy was then lying at the bottom of the boat quite helpless, 
and extremely weakened by famine and by drinking sea water, and 
unable to make any resistance, nor did he ever assent to being killed; 
that Dudley, with the assent of Stephens, went to the boy, and telling 
him his time was come, put a knife into his throat and killed hin ; 
that the three men fed upon the boy for four days; that on the fourth 
day after the act the boat was picked up by a passing vessel, and 
the prisoners were rescued, still alive, but in the lowest state of 
prostration; that they were carried to the port of Falmouth, and 
committed for trial at Exeter; that if the men had not fed upon the 
body of the boy they would probably not have survived to be so 
picked up and rescued; but would within the four days have died 
of famine; that the boy, being in a much weaker condition, was 
likely to have died before them; that at the time of the act there 
was no sail in sight, nor any reasonable prospect of relief; that 
under these cireumstances there appeared to the prisoners every 
probability that unless they then or very soon fed upon the boy or 
one of themselves they would die of starvation ; that there was no 
appreciable chance of saving life except by killing some one for the 
others to eat; that assuming any necessity to kill any one, there 
was no greater necessity for killing the boy than any of the other 
three men; but whether upon the whole matter the prisoners were 
and are guilty of murder, the jury are ignorant, and refer to the 
Court.’ 

As the indictment upon which the men were tried was for 
murder, there could of course arise no question of any crime except 
murder or manslaughter, but it may possibly be the case that these 
findings might be held to amount to a conviction of misdemeanour 
at common law, if the prisoners had been charged only with that 
offence. At the same time I have been unable to discover any 
mention of cannibalism in the text-books, except in the capacity of 
a possible motive for homicide, and it has usually been the practice 
of the Courts to declare to be misdemeanour only those unprecedented 
acts appearing to call for reprobation, the commission of which is 
injurious to the general public’. It is difficult to see how the eating 
of a dead body ean affect the public at large, when no one is there 
to see it done except those who participate in the act*, and when 
the only people to whom it could possibly make any difference are 
the executor or other persons responsible for the burial of the body. 


1 See Stephen's Digest of the Criminal Law, chap. xvi. 
® [But the same remark applies to at least one other grave criminal offence which is 
punished in the interest of public morality and decency.—Ed. } 
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he nearest approach to a precedent seems to be the case of 7/e 
Queen NV. Price (12 Q. B. D. 247), in which it was held that cremation 
is not, yer se, unlawful. To some people the burning of a dead body 
appears not less objectionable than the eating of it does to others ; 
yet there is express authority to the effect that it is not an offence to 
burn a corpse if it is done in such a manner as not to annoy those 
of the public who happen to be near. At the same time it would 
be rash to predict what might happen to a person who ate the flesh 
from a corpse, to the possession of which he was legally entitled, 
not because he was starving, but because he liked it. It is not 
necessary to say more upon the question, which did not arise in 
the present-case, whether cannibalism is a nuisance, or otherwise a 
misdemeanour, at common law, 

Apart from the question of cannibalism, there can be no doubt 
that the killing of Parker was murder if it was a crime at 
all. No intentional killing can be manslaughter except where 
there is provocation of one of the few and definitely ascertained 
kinds which avail to reduce the killing to manslaughter. Here 
there is no suggestion of provocation of any of those kinds, and 
there is the clearest intention. The alternative of the act not 
being a crime at all, whatever speculative ethics and ‘ Naturrecht’ 
might have to say to it, was generally felt to be untenable: and 
the decision of the Court that it was murder was not only expected 
but inevitable. 

The justification or excuse set up for Dudley and Stephens was 
that they acted under what is termed by Mr. Justice Stephen. in the 
History of the Criminal Law (vol. ii. p. 108), ‘Compulsion by Neces- 
sity, which, he says, ‘is one of the curiosities of law, and so far as 
I am aware is a subject on which the law of England is so vague 
that, if cases raising the question should ever occur, the judges would 
practically be able to lay down any rule which they considered expe- 
dient.’ It is not always easy, in investigating this subject. to avoid 
a confusion which may arise from the use of the word * compulsion.’ 
It is sometimes used in a perfectly general sense, when it includes 
compulsion by necessity, and at other times with the special 
meaning of compulsion by threats. No doubt threats to take a 
man’s life are one form of necessity, but the law relating to that 
kind of compulsion is so well defined, and the distinction between 
it and the compulsion which we are now considering (in which there 
is no human agency except on the part of the person compelled), is 
so clearly marked, that I do not propose to make any further 
allusion to it, or to include it under the expressions ‘compulsion’ 
or ‘necessity’ on any oceasion of my having to use one of those 


words. 
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Compulsion by necessity is deseribed in the following terms in 
Article 32 of the ‘ Digest of the Criminal Law: Crimes and Punish- 
ments :— 

*‘ Necessity. 

‘An act which would otherwise be a crime may be excused if the 
person accused can show that it was done only in order to avoid 
consequences which could not otherwise be avoided, and which, if 
they had followed, would have inflicted upon him or upon others 
whom he was bound to protect inevitable and irreparable evil, that 
no more was done than was reasonably necessary for that purpose, 
and that the evil inflicted by it was not disproportionate to the evil 
avoided. 

‘Illustrations. 


‘(1) 4, the Governor of Madras, acts towards his Council in an 
arbitrary and illegal manner. The Council depose and put him 
under arrest, and assume the powers of government themselves. 
This is not an offence if the acts done by the Council were the only 
means by which irreparable mischief to the establishment at Madras 
could be avoided. 

*(2) 4 and B, swimming in the sea, after a shipwreck, get hold of 
a plank not large enough to support both; 4 pushes off B, who is 
drowned. This is not a crime.’ 


The second of these illustrations is founded upon a hypothetical 
statement of respectable antiquity, believed to have been introduced 
into this country by Bacon. The first is founded upon the charge 
delivered to the jury by Lord Mansfield in the case of 2. v. Stratton 
and others (reported in 21 State Trials, 1224). The facts were, 
briefly, those stated in the illustration and Lord Mansfield said, 
among other things, ‘Imagination may suggest, you may suggest 
so extraordinary a case as would justify a man by force over- 
turning a magistrate and beginning a new government all by 
force. I mean in India, where there is no superior nigh them 
apply to: in England it cannot happen; but in India you may 
suppose a possible case, but in that case it must be imminent, 
extreme necessity ; there must be no other remedy to apply to for 
redress; it must be very imminent, it must be very extreme. . . .’ 
Tn the result the defendants were all convicted, but escaped easily 
with a fine of £1000 each. It would be a large inference to make 
from this case, treating of ‘civil necessity, that a sufficiently 
imminent and extreme necessity of not being starved makes it 
excusable to cut your neighbour's throat. Of course in the case 
of the plank, supposing it to be authoritative, the necessity is in 
many ways more ‘extreme and imminent’ than the necessity 
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shown in the special verdict, and one of the principal points for 
consideration will be how nearly the probabilities mentioned in it 
approach to the kind of extremity and imminence described or 
suggested by Lord Mansfield. 

In the ‘Criminal Code Bill’ drawn by Sir James Stephen and 
introduced into the House of Commons by the late Sir John Holker 
in 1878, section 23 runs as follows :- 


* Necessity. 


‘No act is an offence which is done only in order to avoid conse- 
quences which could not otherwise be avoided, and which if they 
had followed would have inflicted upon the person doing the 
act, or upon others whom he was bound to protect, inevitable and 
irreparable evil, and if no more is done than is reasonably necessary 
for that purpose, and if the evil intended to be inflicted by such act 
is neither intended nor likely to be disproportionate to the evil 
intended to be avoided. 

‘No act which causes harm to the person of another is an offence 
if the person doing it was, without any fault on his part, so situated 
at the time that he could not avoid doing the act which caused such 
harin, without doing some other act which was equally likely to 
cause harm to some other person (not being himself), and if he did 
the one act only in order to avoid doing the other.’ 

Two qualifications follow, not material to the present inquiry. 

No section corresponding to this was inserted in the Draft Code . 
prepared by the Criminal Code Bill Commissioners in 1879. The 
subject is treated of in Note Atothat Report. The first part of Note 
A concerns compulsion by threats, and refers to the ‘ stern rule’ of 
Lord Hale, that when a man is threatened with instant death if 
he does not commit a murder ‘he ought to die himself rather than 
kill an innocent'.” The Note goes on:— 

‘But compulsion is only one instance of a justification on the 
ground that the act, otherwise criminal, was necessary to preserve life. 

‘A case of frequent occurrence is where a thief says he was 
starving and could not save his life unless he stole. Lord Hale, 
after stating the rule laid down by some casuists that this was 
justifiable, says emphatically, “I do therefore take it that where 
persons live under the same civil government, as here in Eng- 
land, that rule, at least by the laws of England, is false: and 


! This passage was cited by the Lord Chief Justice during the argument as an authority 
of general application. Hale seems to have been assuming the simple alternative of 
murdering or being murdered; but the present case was complicated by the finding of 
the jury that the boy would probably have died anyhow, and that the three survivors would 
probably have died but for eating his flesh. No such distinction, however, was ra‘sed 
by the counsel for the defence. 
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therefore if a person being under necessity for want of victuals or 
clothes shall upon that account clandestinely and aaimo furandi 
steal another man’s goods, it is felony.” And he gives an excellent 
reason: “Men's properties would be under a strange insecurity, 
being laid open to other men’s necessities, whereof no man can 
possibly judge but the party himself.” 

‘But Lord Hale admits that this general principle is subject to 
some exceptions. He says,“ Indeed this rule /a casu exl/reme necessi- 
fatis ownia sunt communia does hold in some particular cases, when 
by the tacit consent of nations or of some particular country or 
countries it hath obtained. ... By the Rhodian Law and the common 
maritime custom, if the common provision for the ship's company 
fail, the master may under certain temperaments break open the 
private chests of the mariners or passengers and make a distri- 
bution of that particular and private provision for the preservation 
of the ship's company.” , 

‘Such cases have frequently happened, and the law has been 
settled as to them. But ingenious men may suggest cases which, 
though possible, have not come under practical discussion in courts 
of justice. Casuists have for centuries amused themselves, and 
may amuse themselves for centuries to come, by speculating as to 
the moral duty of two persons in the water struggling for the 
possession of a plank capable of supporting only one. If ever such 
a case should come for decision before a court of justice (which is 
improbable), it may be found that the particular circumstances 
render it easy of solution. We are certainly not prepared to suggest 
that necessity should in every case be a justification. We are equally 
unprepared to suggest that necessity should in no case be a defence ; 
we judge it better to leave such questions to be dealt with when, if 
ever, they arise in practice by applying the principles of law to the 
circumstances of the particular case.’ 

Puffendorf, in the ‘Jus Nature et Gentium,’ has some speculations 
upon the general question of killing others as the only way of 
saving one’s own life, and also upon the particular case of killing 
them for food. The following extract, which mentions the case 
referred to by Baron Huddleston in his charge to the grand jury 
at Exeter, is from Kennett’s translation: —‘ We may proceed, there- 
fore, to examine what right necessi/y can give us over others. To 
feed on man’s flesh, in the desperate extremity of famine, when 
no other sustenance can be procured, is a lamentable, indeed, but 
not a sinful expedient. But as for those instances when in distress 
and want of all provisions, men have been killed to preserve their 
fellows, either by compulsion, and against their consent, or else by 
the determination of lot, the decision of them is a point of some 
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difficulty and uncertainty. Inasmuch as whatever the law against 
murther suggests on one side, the sharpness of hunger pleads as loud 
on the other; and the belly, that advocate without ears: especially 
considering that unless this #/aypyy means was made use of, the 
whole company must have inevitably perished. This is one of those 
cases in which a man ought to die rather than commit the fact, it 
being directly contrary to the laws both of God and nature. To 
this purpose we have a story of some Englishmen, who being tossed 
in the main ocean without meat or drink, killed one of their number 
on whom the lot fell, and who had the courage not to be dissatisfied, 
assuaging in some measure with his body their intolerable and 
almost famished condition: whom when they at last came to shore, 
the judges absolved of the crime of murther. When the case 
was argued, on the 4th of December, some time after this paper 
was written, this story had been traced to a Dutch writer in the 
seventeenth century, who referred to it merely on account of its 
medical interest. It appears that the Englishmen were driven out 
to sea by stress of weather, from St. Kitt’s, then a newly founded 
colony. that after eleven days they drew lots. and killed the man 
upon whom the lot fell, who is said to have ‘made a speech, thank- 
ing them for being about to do so. On their arrival at St. Kitt’s 
the survivors were pardoned, without any trial, presumably by 
the Governor. Puffendorf goes on to say that he will ‘suspend his 
positive judgment’ as to whether, when ‘in a shipwreck more men 
leap into the little boat than it is able to carry’—Holmes’s case in 
fact—they ought to draw lots ‘who should be cast overboard, and 
whether, if they do draw lots, any one who refuses to draw may 
lawfully be cast overboard ‘ without further deliberation, because 
the case is so unlikely to occur. But the note, by Barbeyrac, contains 
a singular speculation that ‘the master of the shallop doth not seem 
to be obliged to draw lots with the others, whom he permitted out 
of pity to come into it, and consequently might have excluded to 
have saved himself. I suppose the master of the shallop would 
generally be the captain of the ship, in which case, assuming that 
lots were to be drawn, I doubt if he would do well to insist upon 
this view of his rights. 

I now come to the nearest direct precedent. which is the American 
case of Holmes, who was convicted of manslaughter and sentenced 
to a short term of imprisonment by the United States Circuit Court 
for the Eastern district of Pennsylvania, under the following cir- 
cumstances :— 

He had been a sailor on board a ship which struck on an 
ice-berg and was soon after discovered to be foundering. So 
many people crowded into the boat in which Holmes escaped that 
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the gunwale was only a few inches above the water. After they 
had been about twenty-four hours in the boat the sea rose, and the 
water washed in. Eventually Holmes and others threw a number 
of the passengers into the sea,and the rest were saved. Baldwin, J., 
who tried the case, laid great stress on the fact that there were 
more sailors in the boat than were required for its proper manage- 
ment, from which, he said, it followed that the superfluous sailors 
ought to have been thrown out first, the individual selection 
being made ‘by ballot.’ He goes on: ‘There is, however, one case 
in which all writers agree, and one rule which seems to meet with 
universal consent, when the ship or boat is in no danger of sinking, 
and all sustenance is exhausted, whereby it becomes necessary to 
make one a sacrifice to appease hunger; the selection is by lot, that 
being resorted to as the fairest mode, and deemed to be in some 
measure an appeal to Providence to choose the victim. We have 
neither heard, read, nor known any other mode, and can conceive 
none so consonant to justice and humanity.’ 

In regard to this case I cannot understand why Holmes was 
charged with manslaughter and not with murder, and I do not 
think that such a conviction could possibly take place in England. 
Perhaps the jury of the United States Cireuit Court was an inde- 
pendent body and objected to the prisoner's being sentenced to 
death when they knew that that sentence would not be carried out. 
When this case was mentioned during the argument, Baron Hud- 
dleston suggested that the view taken was that Holmes caused 
death by a breach of his statutory duty to carry the passengers 
safely. No doubt he did, and he was also guilty of assault and 
battery at common law, but that would not be a sufficient reason 
in England for indicting him for misdemeanour. The judges were 
all of opinion that in the case under consideration the question of 
manslaughter did not arise. 

As to people being bound to cast lots, that view was not 
even suggested in the present case, and it will certainly have 
to be supported by some authority very different from that of 
Puffendorf and the other writers on the ‘Law of Nature’ before 
it has any weight in an English Court. It is enough to point 
out here, that many questions might arise on the subject: for 
instance, if every one agreed to cast lots and abide by the result 
would the killing of the person who drew the fatal lot be 
murder, (1) if he assented to his own death, (2) if he changed his 
mind and resisted? And in the latter case would it be murder 
if he in self-defence killed some one? Or, if one or more persons 
dissented from the drawing of lots, would that have any and what 
bearing on the legal effect (if any) that the drawing of lots would 
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otherwise have? and would it, as Puffendorf suggests, be lawful to 
take the life of one person who alone refused to draw lots? and 
what would be the result if he killed some one in resisting an 
attempt to kill him? 

The following is the 81st section of the Indian Penal Code, under 
which, 1 suppose, a case similar to that of Dudley and Stephens 
would have to be tried in India :— 

‘Nothing is an offence merely by reason of its being done with 
the knowledge that it is likely to cause harm, if it be done without 
any criminal intention to cause harm, and in good faith for the 
purpose of preventing or avoiding other harm to person or 
property. 

‘ Explanation.—It is a question of fact in such a case, whether the 
harm to be prevented, or avoided, was of such a nature, and so 
imminent, as to justify, or excuse, the risk of doing the act, with 
the knowledge that it was likely to cause harm. 


‘Illustrations. 


‘(a) A the captain of a steam vessel, suddenly, and without any 
fault or negligence on his part, finds himself in such a position 
that, before he can stop his vessel, he must inevitably run down a 
boat B with twenty or thirty passengers on board, unless he 
changes the course of his vessel, and that, by changing his course, 
he must incur risk of running down a boat C with only two pas- 
sengers on board which he may possibly clear. Here if 4 alters 
his course without any intention to run down the boat C, and in 
good faith for the purpose of avoiding the danger to the passengers 
in boat B, he is not guilty of an offence, though he may run down 
the boat C, by doing an act which he knew was likely to produce 
that effect, if it be found as a matter of fact that the danger which 
he intended to avoid was such as to excuse him in incurring the 
risk of running down the boat C. 

‘(4) A in a great fire pulls down houses in order to prevent the 
conflagration spreading. He does this with the intention, in good 
faith, of saving human life or property. Here, if it be found that 
the harm to be prevented was of such a nature and so imminent as 
to excuse 4's act, 4 is not guilty of the offence.’ 


This section appears to me to mix up, in the most perplexing 
manner, the question of law whether an intention is criminal, and 
the question of fact whether a person had a certain intention. and 
the question (which is really two questions, one of fact and one of 
law, but is made one question of fact) whether the harm to be 
prevented was of such a nature as to justify or excuse the accused 








60 The Law Quarterly Review. (No. I. 


person in taking the risk of preventing it. Mr. J. D. Mayne, the 
learned editor of the Penal Code, observes, by way of commentary 
on the section, * This section is very obscure. Every person is sup- 
posed to intend what he knows will happen. If he knows an act 
will cause harm he is supposed to intend harm, and an intention to 
do harm is, primd facie,criminal. We are not told, except by the 
illustrations, what are the cireumstances under which such an act 
could be done without a criminal intention. Nor are we told 
whether the harm to be prevented, or avoided, must be harm to 
others, or may be merely harm to the person himself.’ 

Then, after some further speculations as to the effect of the 
section, Mr. Mayne proceeds: «The more important question re- 
mains, whether a man is justified in domg an injury to others to 
prevent an injury to himself? For instance: if he is starving, 
may he steal? .... The only instance in which the English law 
admits that one man may sacrifice the rights of an innocent man 
for his own interests, is such a ease as that of two shipwrecked 
men getting upon a plank which will only support one, where 
either may thrust off the other if he can. But here plainly the 
only question is whether one or both are to perish.’ Mr. Mayne 
then refers to the Notes on the original draft of the Indian Penal 
Code now published in Lord Macaulay's Works (edited by Lady 
Trevelyan, 1875). I think the following extracts from ‘ Note B’ 
are all that throw any light upon the present case :— 

‘We have long considered whether it would be advisable to 
except from the operation of the penal clauses of the code acts 
committed in good faith from the desire of self-preservation, and 
we have determined not to except them... . . It would, we think, 
be mere useless cruelty to hang a man for voluntarily causing the 
death of others by jumping from a sinking ship into an overloaded 
boat. But it is the opinion of the Commissioners that, as a 
general rule, persons guilty of such crimes as this ought to be 
punished, so as to keep up a high standard of morals. 

‘Again, nothing is more usual than for thieves to urge distress 
and hunger as excuses for their thefts. It is certain ... . that 
when the distress from which a man can relieve himself by theft 
is more terrible than the evil consequences of theft, those conse- 
quences will not keep him from committing theft; yet it by no 
means follows that it is irrational to punish him for theft; for 
though the fear of punishment is not likely to keep any man from 
theft when he is actually starving, it is very likely to keep him 
from being in a starving state. They point out how seriously 
idleness and vagabondage would be promoted by a law that having 
gone thirty-six hours without food should be an excuse for stealing 
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it, and conclude: ‘We should therefore think it in the highest 
degree pernicious to enact that no act done under the fear even of 
instant death should be an offence. It would @ forfiori be absurd 
to enact that no act under the fear of any other evil should be an 
offence.’ The first framers of the Code, for these reasons, preferred 
not to lay down any exception, but to leave the whole matter to the 
executive discretion of the Government, ‘ which, in the exercise of 
its clemency, will doubtless be guided in a great measure by the 
advice of the Courts.’ 

Section 81 of the Code as it now exists was inserted on sub- 
sequent revision before the Code became law, and attempts to some 
extent to solve the problem which had seemed to the Indian Law 
Commissioners incapable of legislative solution. But how far it 
does extend, or how far it would apply (if at all) to such a case as 
that of Dudley and Stephens, it is extremely difficult to say. 


HERBERT STEPHEN. 











HOLTZENDORFF’S ENCYCLOPADIE. 


URING the last thirty or forty years a very strong movement 
has taken place in this country in favour of the promotion of 
systematic legal studies. English people want to attain a compre- 
hensive view of their own law, but they find it scattered about in 
thousands of Acts of Parliament and in endless volumes of law 
reports, and thus a knowledge of law is necessarily limited to 
those who make it their special study and profession. This state 
of things is not better than it was in ancient Rome, where law was 
a mystery the knowledge of which was confined to the patrician 
priesthood. We may say, it is still worse, for even English lawyers 
do not know the principles of the wio/e sphere of law, being in want 
of the means to get a comprehensive view of it. 

It is natural that under these circumstances, the wish to have 
English law brought into a form which would make its study acces- 
sible for everybody who is interested in it, becomes stronger and 
stronger. Since the day when Bentham first used the word ‘Codi- 
fication,’ the wish to have English law codified has been expressed 
with inereasing frequency. And, indeed, this wish is the main- 
spring of the active movement which has taken place in this 
country. 

But it cannot be accomplished at once. In order to codify 
existing law it must have previously existed in the form of a 
scientific system, i.e. in the form of rules which are abstracted 
from the sources of law (statutes, decided cases or ‘books of au- 
thority’) and arranged according to certain leading conceptions. 
Fortunately steps have been taken in this direction which justify 
us in taking a hopeful view of the future development of English 
jurisprudence and legislation. Thus, although there does not yet 
exist a scientific system of English Private Law, single branches of 
it, such as the law of contract, have been carefully elaborated. 

It may therefore be supposed that English readers, especially 
those who are professionally interested in law, will weleome a 
work which affords a strong evidence of the success of legal study 
and legislative activity. This is done in a way which, in our 
judgment, has not yet been surpassed, in the Encyclopaedia of 
Jurisprudence, edited by Professor Franz von Holtzendorff of 
Munich'. The work is divided into two portions, a systematic 
and an alphabetic part. 


? Encyklopiidie der Rechtswissenschaft in systematischer und alphabetischer Bear- 
beitung. Herausgegeben unter Mitwirkung vicler Rechtsgelehrter von Dr. Franz von 








~x Ae ~*~ 








—_ FF 








Toltzendorff's Eucyclopdadee. 63 

The former contains a general exposition of the philosophy and 
history of law as well as of the law actually in force in a series of 
distinct essays, each dealing with a single department of law, and 
written by one of the best authorities upon the subject. It is, of 
course, this section of the work—now published in the fourth edition 
—which deserves the special attention of English readers. 

Although the work edited by Professor Holtzendorff is called 
‘Encyclopaedia of Jurisprudence,’ it is not intended to treat of all 
existing law, but only of law relating to the German Empire. This 
primary reference to German law will however not prevent the 
work from being deeply interesting to readers of other nationalities, 
and especially to Englishmen. And that for two reasons :— 

1. It gives an explanation of a whole legal system in all its 
branches, and thus offers to us a summary of all tle different rules 
which determine human actions within a certain orbit. To bring 
about a state of things which would make a similar summary of 
English law a possibility is the object which English lawyers have 
in view, an object which cannot be gained without the study of a 
particular legal system of one nation, since law does not exist 
abstractedly, i.e. without a certain set of people the relations of 
which are governed by it. 

2. Its contents, as comprising the exposition and development of 
the whole law relating to the German Empire, touch frequently 
upon English law and its development, and have thus sometimes 
even a nearer and more direct interest for English people than for 
Germans. 

Before proceeding to consider the topics to which the treatises 
are devoted, it may be remarked that the Editor of the Encyclo- 
paedia starts from the idea that law must be studied not only as a 
system of rules (dogmatically), but also in its development (histori- 
cally) and its relation to human nature (philosophically), a division 
which is familiar to English writers also. 

Accordingly the work gives first a Philosophical Introduction (I), 
secondly the Historical foundations of the law in Germany (II), 
and lastly the system of the actual law under the headings of 
Private Law (IIT) and Public Law (IV). 

I. The Introduction is written by Professor Geyer of Munich. 
After a few introductory remarks the author begins a survey of 
the history of legal and political philosophy from ancient down to 
modern times, in pursuance of which he determines his point of 
view whilst expounding the principles of the philosophy of Herbart, 


Holtzendorff, Professor der Rechte in Miinchen. Erster systematischer Theil. Vierte 
umgearbeitete und theilweise vermehrte Aufiage. Leipzig, Verlag von Duncker & 
Humblot, 1882. 
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which in the main he aceepts as his own. Many remarks of this 
treatise will be of interest in this country, where German philo- 
sophy is—at the present time—eagerly read; for instance, the 
statement that Rousseau had in Johannes Althusius a German 
predecessor. His book on polities, published 1603, is in many 
points in so exact an accordance with Rousseau’s ‘Contrat social, 
that it is highly probable that the later was indebted to the earlier 
author. Professor Geyer also takes into account the influence 
exercised by English writers in the sixteenth and seventeenth cen- 
turies. But no allusion whatever is made to the great impetus 
which the reeent writings of English authors have given to poli- 
tical speculation; we think, for instance, that the grand attempt 
made by Herbert Spencer to apply the theory of evolution to the 
study of ethical and political problems ought not to have been 
passed over, 

The last part of the Introduction, which is a systematic survey of 
legal and political philosophy, is not less interesting than the pre- 
vious portions. The views of the author are sometimes at variance 
with the leading views which have been adopted in this country. 
Thus especially the definition of the notion of law will provoke the 
protests of English readers, at least of those of the Austinian school, 
for Professor Geyer asserts on one side that the acknowledgment of 
the people concerned is an essential mark of the notion of law, and 
on the other he denies that the enforcement of a rule by the poli- 
tical authority is a necessary element of that notion. A rule may 
be law without such an enforcement. 

II. The Introduction, as we have seen, is followed by ‘the his- 
torical development and the sources of German law.’ Germany, 
like most of the Continental nations, has accepted Roman law 
together with the Canon law. But as the application of the latter 
is of comparatively slight importance, it is not unusual to take 
account of the reception of Roman law only. Although the two 
bodies of law were received at the same time, the enactments of the 
Canon law were, as being of a more recent date, preferred to those 
of the Roman law, and have accordingly sometimes modified the 
latter as practically applied in Germany. But as the national 
German law was not entirely abolished by the reception of these 
foreign laws, we have to distinguish three sources of the law 
which prevails at the present time in Germany—Roman, Canon, 
and German law. Accordingly the second section narrates the 
history of the sources of Roman, Canon, and German law. 

(1) The first treatise on the history and sources of Roman law is 
written by the late Professor Bruns of Berlin. It deserves a special 
attention, in so far as Bruns, although he made a great many 
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researches intu single topics of Roman law and is well known as 
one of the greatest authorities upon it, did not publish any compre- 
hensive work upon the subject beyond this and another article in 


the Encyclopaedia. Under these circumstances his survey of the 
whole history of Roman law will, especially at the present time, 
where the importance of Roman law is more and more admitted, 
attract the attention of everybody who takes an interest in the 
progress of legal studies, the more so as Bruns’ manner of writing 
is so clear as to be perfectly intelligible to any person of education. 

The whole essay is naturally divided into six periods, of which 
periods, 1 to 4, under the headings Kingdom, Republic, Repub- 
lican Empire, and Absolute Empire, give the history of Roman law 
up to the end of the reign of the Emperor Justinian, whilst the 
5th period (of the Byzantine Empire) and period 6 (of the Roman 
law in the middle ages) deseribe briefly its subsequent fortunes © 
in the eastern and western parts of Europe, and enable us thus to 
understand its actual significance and importance in the modern 
world. 

(2) The second treatise is a very clear statement of the sources 
of Canon law in the middle ages and the constituent parts of the 
Corpus iuris canonici, in addition to which the relation of ecclesias- 
tical law to the Roman and German (Teutonic) law, and the 
influence exercised by Canon law upon Private law and _ the 
different departments of Public law (i.e. modern international law, 
constitutional and eriminal law. law of procedure, civil as well as 
criminal), are explained. The whole article is written by Professor 
Hinschius of Berlin, who is one of the best authorities for the 
branch which is represented by him in the Encyclopaedia. 

(3) The reader will be particularly interested in the third article, 
written by Dr. Prunner, also Professor at Berlin, and well known 
amongst the learned even in this country, chiefly on account of 
his researches into the origin of the jury system. 

This article on the history of German law and its sources is 
especially remarkable, as exhibiting a historical faculty rarely met 
with in any writer upon strictly legal subjects. It is now generally 
admitted that for a thorough understanding of the actual law it is 
necessary to know its historical development. But this development 
can be given in different ways. Commonly we find in treatises on 
legal history only a bare statement of the successive changes in 
the law by which a certain institution, for instance ownership. has 
been gradually developed. These statements are sometimes illus- 
trated by a reference to the facts which have occasioned the change 
in question, but jurists seldom bring the legal changes into due 
connection with the life of the nation, or show that the reasons of 
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them are to be found in the economical and social conditions of the 
time. Yet no one can doubt that this connection exists, since in 
nations which present similar social and economical conditions we 
always find similar legal institutions. 

Such an insight is characteristic of Professor Brunner’s work, 
and must meet with the greater sympathy in this country as the 
history of civilisation, in the sense indicated, has its chief repre- 
sentatives amongst Englishmen. In addition to this, the substance 
of the article will attract the attention of English readers, for—as 
is well known—the original sources of English law are essentially 
Teutonic, so that the bulk of the English common law is of 
Germanic origin, and is best explained in connection with German 
law. The tribes commonly though not correctly deseribed by the 
term Anglo-Saxons, being of Germanic extraction, brought with 
them to England the legal institutions common to their race. 
Nevertheless, the subsequent history of these institutions in Ger- 
many and the British islands was strikingly different. The law 
in Germany was not destined to attain complete development, but 
split up into many hundred special systems prevailing in different 
parts of the country. The legal wants of the nation as a whole 
were thus unprovided for, a circumstance which chiefly explained 
the ready reception of the law of Rome. 

In England, on the other hand, the system developed uniformly 
throughout the whole country. No doubt, the reason of this 
difference is to be found in the fact that there was no such uniting 
element in the constitution of the German empire as was found in 
the administration of justice by the (absolute) Norman kings 
and the Jawyers who served them. 

Pefore the explanation of the earliest legal condition of our 
German ancestors, Professor Brunner gives a short sketch of their 
social and economical relations. He considers the economic system 
known as ‘village community’ as the essential basis of the legal 
institutions of the ancient Germans. With the exception of the 
land for house and yard which belonged to the single families, 
the land was held in common, and every member was entitled to 
its use, subject to the rules made by the community itself’. In this 
fact the root of the common liberty and the democratic constitution 
which existed amongst the Teutonic tribes is to be found. The 
liberty was one and the same for all the members of the community 
who were capable of bearing arms, each of them had an equal share 
in the popular assemblies, in which the sovereignty of the people 

' (Dr. Grueber does not seem to think that the accepted opinion of which Von Maurer 
is the chief exponent will be gravely modified, either in Germany or in England, by 


more recent works which have been supposed to have that effect. Neither do I, as at 
present advised.—Ep. } 
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was vested, each of them had to take paft in administering justice 
and in defending the community against its enemies. No nobility 
legally distinguished from the other people existed in those ancient 


times. 

This consideration suggests the doubt whether Sir H. Maine is 
right in applying the so-called ‘ Patriarchal Theory’ in his ‘ Ancient 
Law’ to the condition in which German tribes lived at the time of 
Tacitus. At any rate, by this theory neither the ancient Teutonic 
constitution nor the constitution of Rome in the earlier time of the 
Republic (and—very probably—not even in the time of the Kings) 
is explained. 

Under the rules of the Salic Franks (Merovingians and Caro- 
lingians) the free polity of the German tribes was more and more 
decomposed. It is well known that, in consequence of frequent 
wars, an estate of great landowners was developed by royal grants 
as early as the time of the Merovingians. Ordinary freemen, 
being unable to afford the expenses of military duty and being 
at the same time in want of legal protection, very frequently 
made themselves by ‘commendation’ dependents of the greater 
landlords and the king's vassals. In this way preparation 
was made for the feudal system which prevailed throughout 
the middle ages, and of which many traces exist at the preserit 
day. It is curious that, together with the general enjoyment of 
equal rights by freemen, absolute slavery also disappeared. It is 
sufficiently obvious—as Prof. Prunner explains—that the disap- 
pearance of equality was the result of economical changes, but no 
reason is given by him for the cessation of slavery. Very likely 
it is to be found in the progressive wants of the community. With 
the advancing civilization work must be carried to greater perfection. 
But it is quite impossible that work of a high degree of excellence 
ean be performed by slaves who cannot have any interest in what 
they produce, which must exclusively belong to their master. 
Therefore in the higher stages of civilization labour—i. e. the persons 
who render it— becomes necessarily more emancipated. Accordingly, 
slavery was first modified into 4ovd:ge (Colonatus in the Roman 
empire), in which the persons concerned, although they were in the 
main free, were still bound to the land they had to cultivate. 
Afterwards bondage itself was gradually abolished and exchanged 
for personal liberty. 

(4) The fourth article is also written by Professor Brunner: the 
survey of the history of French, Norman, and English sources of 
law. It is necessarily a portion of the Encyclopaedia, beeause in 
our times several French and English institutions have taken root 
in Germany within the sphere of Constitutional and Criminal 

F 2 
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law as well as the law of Procedure. PVesides, French law is 
actually in force in some portions of Germany. Finally, older 
documents of French and English law show such a near relation to 
German law that they are a great help in understanding its insti- 
tutions. The sources of Norman law are explained, because it forms 
the connecting link between the law of France and that of England. 

(5) The article is sueceeded by a survey of the Northern Germanic 
(i.e. Scandinavian) sources of law by Professor Konrad Maurer of 
Munich, who is allowed to be the highest authority on the subject in 
Germany, if not also in the Scandinavian kingdoms. The essay is 
inserted in the Encyclopaedia on account of the close relationship 
between German and Scandinavian law. Besides, the study of this 
law is highly interesting as exhibiting an instance of a legal develop- 
ment of a pure Teutonic system, almost undisturbed by the influence 
of foreign laws. Again, the fact that its most ancient monuments 
are written in the vernacular renders them more instructive with 
reference to the nature of archaic German (Teutonic) law than the 
dges barbarorum, which, with a few exceptions, are written in Latin. 

These reasons are given by Maurer to justify the insertion of the 
article into the Enclyelopacdia. But there is a further reason why 
students of English law and antiquities should be interested in the 
article. 

The origin of English law has a certain relation to Scandinavian 
law, since (to say nothing of the influence of Danish conquests in 
East Anglia, a subject never yet adequately worked out) the Nor- 
mans were Scandinavians by origin, and their law undoubtedly 
retained traces of Scandinavian institutions. 

(6) The last article, on modern codifications of Private law in 
Germany, has no direct relation to England, but it is interesting to 
see how far the sphere of codifieation is extended over Germany. 
Further, considering the fact that there is at the present time a 
very active discussion in this country whether a codification of 
English law is to be desired or not, it will be interesting to see that 
the same discussion was long carried on in Germany, where it led 
to the well-known literary controversy between Thibaut and 
Savigny as to the possibility and utility of codification. This 
question is now answered in the affirmative, and a Civil Code! for 
the whole empire is in course of preparation, in accordance with 
the general wish of the nation. 

IJ. Thus we have finished the consideration of the historical section 
of the book, and we now turn to the explanation of the law whieh is in 
force at the present time, dealing in the first place with Private law. 


' Uniform codes of criminai and commercial law have already been in force for 
a considerable time. 
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(1) Its main basis is Roman law. not however the Roman law in 
its original form as expressed in the Corpue iuris civilis, but in many 
parts moditied by Canon and German law. On that account this 
modified Roman law, which usually is termed ‘ Pandektenrecht, 
has been ealled ‘ Modern Roman Law’ (Heutiges Rémisches Recht), 
and this term is adopted in the article which the late Professor C. G, 
Bruns of Berlin contributed upon this subject to the Eneyelo- 
paedia. All who are acquainted with German legal literature will 
be grateful to the Editor for having seeured the services of so 
eminent a scholar for the treatment of this. which is perhaps the 
most important of all departments of law. The expectations raised 
by the great reputation of the author are fully realised in his 
article. Bruns displays the most consummate mastery in the 
treatment of this difficult and extensive subject. Notwithstanding 
the small measure of space at his disposal. he deals with his subject 
with so much clearness of thought and elegance of language that 
he may be read with pleasure by lawyers and laymen alike. 

The whole subject is divided into a general and a special part. 
The former includes the explanation of the Law in general, of 
Rights and of the Protection of Rights: the latter treats of the 
following topics: Law of Property, Obligations, Family-law, Law of 
Guardianship and of Inheritance. Under these headings all the 
relations of private individuals are regulated by * Pandektenrecht, 
which thus forms a comprehensive and uniform system of law. This 
was formerly in force all over Germany, but is at the present time 
superseded in two-thirds of the German Empire by modern codes of 
private law, which are themselves chiefly founded on Roman law. 

(2) Apparently differing from * Pandektenrecht’ in its character 
is the so-called ‘German Private Law’ (Das Deutsche Privatrecht), 
the explanation of which is given by Professor Behrend of Greifs- 
wald in the second article. It is, however, often co-ordinated (not 
by the author of the article in question) with *Pandektenrecht’ 
as forming the other constituent part of the German common law 
comprehending those legal institutions which are of especially Ger- 
man origin. But it must be remembered that these institutions 
are, as a rule, very differently regulated in different parts of 
Germany: for instance, in some parts husband and wife have all 
their property in common, in other parts there is no community 
of the kind whatever. But between these two extremes there are 
several hundred of intermediate forms. of which the books on Ger- 
man private law attempt only to explain the principal types. On 

the other hand, the Roman law on this subject is only one and the 
same: the so-called Dotal-law. Since the institutions of the German 
private law exhibit so many varieties of development, it is obvious 
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that these institutions cannot be regarded as constituting a common 
law for the whole of Germany, but merely as special systems pre- 
vailing in particular districts. But these systems naturally contain 
common elements, since they all were called into existence by the 
wants of one and the same nationality. Therefore it is necessary 
to explain the principles which underlie the different rules prevail- 
ing in different districts in order to enable the student to under- 
stand the detail of the special systems. Professor Behrend has 
expressed these principles with a remarkable clearness in a few 
pages. Thus his article forms a welcome supplement to the article 
of Bruns, as they together form an introduction to the elements of 
Private law prevailing in Germany. 

(3) Another source of Private law has however been superadded 
within recent times by the establishment of the German Empire, 
the legislation of which is empowered to pass laws binding on all 
German States. The law from this souree—as far as it is Private 
law—is summarised in a third article. 

Although the projectec civil code for the whole Empire is not 
yet finished, we are entitled to speak of a civil law of the Empire, 
not only because many laws issued under the old German con- 
federation and that of North Germany have been adopted by the 
present Empire, but many laws have also been passed which inci- 
dentally affect and modify Private law. It is true that these 
modifications may be usefully explained in the system of modern 
Roman and German Private law, it seems however more advisable 
to treat of them separately, for it is not only interesting to become 
in this way acquainted with the direction and tendencies of the 
new Imperial legislation, but the law stated by it differs also in 
the nature of its operation from the so-called common law in 
Germany. Whilst the latter had (at least as far as it was Private 
law) only a subsidiary validity, i.e. it was in force only so far as 
the particular laws of a given place or country were not opposed 
to it,—in accordance with the principle ‘Stadtrecht bricht Land- 
recht, Landrecht bricht Gemeines Recht,—-law made by the new 
Empire will prevail absolutely, and therefore supersedes every other 
law—whether common or particular—which is inconsistent with 
its provisions. In accordance with these views, a special article, 
although a short one, is devoted to the exposition of the ‘ Reichs- 
civilrecht. It is written by Professor Mandry of Tubingen, and 
founded upon his special studies and books upon this topic. 

(4. 5,6) The next article, by Professor Endemann of Bonn, is 
devoted to three topies which in truth are only portions of Pri- 
vate law, but which for various reasons are treated separately 
both by seientifie writers and in legislation, viz. Mercantile law, 
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the Law of Merchant Shipping, and the Law of Bills of Ex- 
change. These three topics are at the present time regulated in 
the main by two Codes (Das Allgemeine Deutsche Handelsgesetz- 
buch and die Deutsche Weehselordnung) which were issued in the 
time of the old German Confederation, but afterwards recognised 
by the legislation of the present Empire, and thus secured against 
any interference with their contents on the part of single States. 

(7) With this article we should expect the exposition of Private 
law in Germany to terminate, but the fact that French Civil law is 
in force in different portions of Germany (the countries on the left 
bank of the Rhine and in the Grand-duchy of Baden) induces the 
Editor to insert an article on this topic (‘Das franzésische Civil- 
recht’) by Professor Rivier of Brussels. His explanation of the 
French system of Private law is short and good. Professor Rivier 
also very properly restricts himself to the exposition of the French 
law in France, leaving unnoticed the modifications which it has 
received in other countries. 

(8) The last article of the whole section dealing with Private 
law is an exposition of the so-called International Private law 
(Internationales Privatrecht) by Professor von Bar of Gottingen, 
who by his researches into this topic is perhaps better qualified for 
the task than any other jurist in Germany. The name of the topic, 
‘International Priva/e Law, suggests the idea that it is concerned 
with a Private law which is in force among the different nations, 
and such an idea is not wholly remote from the speculations of the 
present day, when proposals are from time to time made for the 
preparation of codes of different branches of commerce for general 
adoption by all civilised nations. The real object is, however, not 
that which its name suggests, but rather that which is suggested 
by the synonymous expression, Conflict of Laws, i.e. the rules of 
what system are to be applied to the decision of a given case; for 
instance, if an action was brought in England on a contract made in 
France, it may be doubted whether the English or the French law 
is applicable to it. Being thus a body of rules for finding out the 
rules of the Private law which are to be applied in a certain case, 
it is in so far a portion of Private law of each country, and is accord- 
ingly often explained in systems of Private law (especially the 
books on the so-called German Private law). But, on the other 
hand, its rules and principles are of an importance which goes far 
beyond the Private law of any single nation. The principles settled 
and still to be settled within the sphere of this topic are universally 
applicable. They form therefore, if once accepted, in reality Inter- 
national Jaw in the sense of a law which is in force amongst the 
different nations of the world. In addition to this, in dealing with 
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this topie reference is frequently made to the principles of the Law 
of Nations or Publie International Law, and this connection of 
the two topics has induced several authors to deal with them under 
the general heading of International Law. The peculiarity of our 
subject being in truth Private law, but of an international character, 
justifies the Editor fully in making it the subject-matter of a special 
treatise in his Encyclopaedia, and in putting it at the end of the 
section on Private law, thus indicating at the same time its relation 
to the following section on Public law. 

IV. Under the heading Publie law we find seven treatises. 

(1) The first of them is an exposition of Civil procedure, also by 
Professor von Par. This subject is concerned with Protection of 
private rights by the courts, and on that account. as merely a/d/ing 
the necessary protection to Private law, it is called adjective Lar. 
In opposition to this, Private law is deseribed as sv/s/aufire, since it 
creates rights which exist for their own sake, i. e. the advantages 
which they confer upon individuals. From this point of view Civil 
procedure is considered a portion of Private law, a view which was 
common to former German writers, and to which English lawyers 
apparently still incline. But the more recent authors on this 
question lay stress upon the fact that the object of Civil procedure 
is to determine the form in which the State grants protection to 
private rights, and on that account it is treated by them as Public 
law. No doubt, the State has an interest in seeing these forms 
observed. Therefore the application of the rules of Civil procedure 
cannot be excluded by private individuals, as is the case with rules 
of Private law. 

Whilst in England the law of procedure since the time of the 
Conquest was continually developed upon its national basis, the 
common law of Civil procedure in Germany is based upon a union 
of German and Roman elements. It was, however, not the pure 
Roman procedure which was received in Germany in the fifteenth 
and sixteenth centuries, but the procedure as it was formed and 
developed upon the Roman basis by the Italian jurists in the 
middle ages. This mediseval Italian procedure, greatly modified 
by German theory and practice, forms the so-called common law 
of procedure which was everywhere in force till the recent pro- 
mulgation of codes of procedure in several countries of Germany. 
dut all these differences are at present abolished, as, since the ist 
of October, 1879, the code of civil procedure has been in force over 
the whole German Empire. 

Professor von Bar, perceiving the peculiar development of this 
law—to the explanation of which a short historical sketch is 
devoted—gives a general theory of civil procedure, stating the 
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leading principles of the common German procedure as well as of 
foreign legislations, but with the final object of giving a succinet 
summary of the contents of the new code. In this way an 
attentive reader obtains not only a clear idea of judicial institu- 
tions and functions in general, but especially an abstract of the 
German judicial legislation. 

(2) The next place is taken by an exposition of the ecclesiastical 
law, written by Professor Hinschius, the author of the article on 
the sources of Canon law. The position of this topic under the 
heading of Publie Law is quite familiar to English readers who 
have in their mind the law as to the English Church. which is in 
fact nothing else than a portion of English Constitutional law and 
consequently a branch of Public law. It is otherwise on the 
Continent, where such a union of State and Church does not exist. 
There the ecclesiastical law as a spiritual law is, especially from 
the point of view of the Roman Catholic Church. opposed to the 
secular, municipal law, public as well as private. This opposition 
was founded upon the theory that the authority of the Church 
is universal, reaching far beyond the limits of any single State, 
whereas all secular laws, private and public, are valid only within 
the single State. In addition to this it is expressly stated that in 
the former times the Church had frequently developed its own law 
quite independently of the State. But according to modern con- 
ceptions, sovereignty is denied ‘o the Church. Only the State is 
sovereign, and is entitled to rule all the relations of its members, 
Consequently. if there are one or several Church-societices within its 
territory, they have only the position of corporations. The law of 
the single Church is accordingly merely a portion of the law of the 
State or the law recognised by the State. Since these latter 
views are shared by the Editor of the Encyclopaedia and the 
Author of the article. its position in the department of Public law 
is explained. 

Aiter having discussed this question, the Author sets forth the 
principles of the Roman Catholic Church, considering its organisa- 
tion, the rights of the Church as well as of its members: then he 
proceeds to the explanation of the law of the evangelical Churches, 
comprehending the followers of Luther and the adherents of the 
reformed confession; whilst a short appendix treats of the Church- 
societies which belong to neither of the three legally recognised con- 
fessions. Althongh they are entitled to conduct religious worship, 
and every difference in the legal condition of men which was 
derived from differences of their religious confession is abolished, 
the rights of corporations have been frequently denied to the new 
societies, and are made dependent on a grant by a special statute. 
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(3) The third article, on Criminal Law, is written by Professor 
Geyer, who is already known to us as the author of the philo- 
sophieal Introduction to the whole work. As might be expected, 
his remarks on the theory of punishment, i.e. the question whether 
punishment is to be inflicted for its own sake (absolute theory of 
punishment—punifur guia peceatum est) or for the purposes of 
general expediency (relative theory of punishment -- reformation, 
prevention), are in accordance with the leading philosophical ideas 
of the Introduction. This exposition is followed by a very in- 
teresting survey of the history of Criminal law, at the end of 
which the origin of the new Criminal Code—in force from the 1st of 
January, 1872, all over Germany—is mentioned, and the present 
state of criminal legislation in the.other countries of the civilised 
world is determined. Professor Geyer next proceeds to divide 
his whole topic into a general and a special part. The former 
comprehends first the theory of crime in general, secondly the 
theory of the different means of punishment, and thirdly the 
application of penal laws to crimes committed. The special part 
consists of an explanation of the single crimes and offences and 
their punishment, but here the author restricts himself to giving 
the main divisions of crimes and their most general character- 
istics, reserving fuller discussion for the Alphabetic part of the 
Encyclopaedia. 

(4) The exposition of the Criminal law is naturally followed 
by that of Criminal procedure. This article deserves the special 
attention of English readers, because the principles of English 
Criminal procedure have been to a certain extent imported into the 
Criminal procedure of Germany. The peculiarity of an English 
prosecution is, that not only an accusation is necessary, but also in 
the process itself the prosecutor and accused are opposed one to 
another as two parties, in essentially the same way as plaintiff and 
defendant in a civil action. Accordingly, it is for each party— 
without the assistance of the Court—to provide evidence in support 
of his own case, the prosecutor to establish the guilt of the accused 
and the accused to establish his own innocence. 

The older German Criminai procedure was essentially the same. 
But this was superseded to a great extent by the Constitutio 
Criminalis Carolina (a code of Criminal law and procedure issued 
1532), and disappeared totally during the seventeenth and eighteenth 
centuries, giving place to the so-called Inquisitorial procedure. The 
essential feature of the latter system is that the judge has to enquire 
into the circumstances of the case, or, in other words, has to collect 
the evidence himself, in order to form his opinion upon the case. 
Accordingly, there are no parties in a criminal trial; neither a 
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prosecutor (accusator) nor, strictly speaking, a defendant; only 


a person who, for some reason, is under suspicion of having 
committed a erime, but he is merely an object of the inquiry for 
the judge and a source of information as is a document or a 
disinterested witness. Such was in the main the aspect of the 
Criminal procedure which was in force throughout Germany. 
Under this system the whole evidence was reduced to writing 
and taken in secret. 

In the present century a reform of this procedure was attempted 
in the direction of the English method. There was a popular ery 
for a public and oral prosecution in the presence of a jury. And, in 
point of fact, since 1848 in most of the German States a reform in 
this sense has been introduced; but the immediate model for the 
new codes was not the English but the French procedure, which 
is in truth rather an inquisitorial process with accusatory forms, 
than a really accusatory process like the English. Upon the basis 
of these reforms the Code of Criminal Procedure for the new German 
Empire was elaborated. It was published on the 1st of February 
1877, and came into force for the whole Empire on the ist of 
October, 1879. No doubt, the forms which it prescribes are taken 
from the accusatory system; but substantially the proceedings are 
still very largely influenced by the old inquisitorial theory. The 
legislator was prevented from adopting more fully the accusatory 
system by a doubt whether it might not throw difficulties in the 
way of arriving at the truth. Similar views are at the present 
time entertained by English lawyers and politicians, who seem 
inclined to take some steps in the direction of the inquisitorial 
system, such as to permit the interrogation of the accused person. 

(5) The fifth article of our series. on the ‘German Constitutional 
Law, is due to the pen of the Editor himself, Professor von Holtzen- 
dorff. As the title indicates, it is intended by him to make the reader 
acquainted with the constitution of the German Empire and its 
peculiar relations to the constitutions of the different States in 
Germany. But the author's work is laid on such a broad founda- 
tion, and shows such a familiar knowledge of the various forms 
which political constitutions may assume. that even those who are 
not specially interested in German matters cannot fail to have 
their attention roused and their knowledge increased by the perusal 
of the article. This will be specially the case with the English 
reader, who will find it particularly instructive to compare the 
constitution of England with that of Germany as elucidated by 
Professor von Holtzendorff, and who will have the gratification of 
finding how highly the English constitution is valued by so com- 
petent a judge. 
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(6) No less interesting than Professor von Holtzendorff's article 
is the one following it, written by Professor Ernst Meier of Halle, 
on the subject of * Administrative Law. ‘ Administrative Law’ is 
often distinguished from ‘Constitutional Law;” it being held that 
the province of the latter includes the determination of the form 
of government and the detinitions of the various organs of the 
sovereign power, whilst the former is understood as directing the 
various functions of these organs. Professor Meier, however, uses 
the word ‘administration’ as opposed to ‘legislation.’ Aceording 
to him all political activity consists cither in the establishment 
of abstract rules for human conduct —legislation ; or dispositions 
which only take effeet in conerete cases—administration. But 
this distinction, as the author points out, is merely of theo- 
retical importance ; in practice, the functions of the legislative 
and executive powers in a State are. not separated in the same 
manner, for in all countries the organs of legislation have ad- 
ministrative functions (e.g. the Private Bill legislation of the 
British Parliament). and, conversely, acts, which, strictly speaking, 
are of a legislative character, proceed from administrative or execu- 
tive organs (e.g. the bye-laws of municipal corporations). The 
field for administrative work is naturally co-extensive with the 
whole range of political activity, and the difference between 
the various systems of adiministration do not so much concern the 
objects to which they are applied as the manner in which they 
are carried out. Thus administration may be centralised or sub- 
divided ; hence the division between government administration 
and communal administration, which forms the subject of one of 
the authors chapters, whilst another chapter, dealing with the 
distinction with purely official administration and administration 
by (elected) representatives belonging to the locality concerned, 
speaks of the State administration as opposed to self-government. 

After these general explanations the author proceeds to give an 
account of the administrative organisation in Prussia, England. and 
France. The comparison between the systems of administration in 
the two latter countries is highly interesting, as they stand in marked 
contrast to each other: whilst in France everything depends on 
and is connected with the central authority, and the administration, 
whether relating to the whole country or to a ‘department, an 
‘arrondissement, a ‘canton,’ or a ‘commune, is always essentially a 
State administration, in England a multitude of independent local 
authorities exercise numerous administrative functions without 
any government interference. The author, whilst duly appre- 
eating the value of a system giving to local organisations a life 
and development of their own, finds many unsatisfactory features 
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in the condition of local government as it exists at present in Eng- 
land, his chief point of complaint being the want of an intermediate 
link between the central and the communal government. He 
advocates the establishment of county-boards as the only means 
capable of stemming the advance of centralisation which must 
otherwise take place. 

The last part of the article examining the relations of Justice 
and Administration (in the narrower sense) is specially interesting 
in its first subdivision, which deals with the present state of the so- 
called ‘Administrative Jurisdiction, and begins with a detailed 
statement of the law regulating these matters in England, followed 
by an explanation of the systems in Italy, France, and the principal 
German States. 

Looking at the whole of Professor Meier’s article, we find that in 
a comparatively small compass it gives a pretty complete idea of 
administrative law, and that it proves a very extensive knowledge 
of the public law of the chief civilised nations, based, as regards 
many points, on the original research of the author. Though its 
main object is a description of the Prussian system of administra- 
tion and the great reforms which are taking place in that country, 
it contains sufficient information as to the peculiarities of adminis- 
tration in other countries. The study of the Prussian reforms may 
perhaps be of special interest to English readers, as they are in a 
great measure due to the literary and political activity of Professor 
Gneist, who was largely influenced by his careful and extensive 
researches into English political and local government. In the 
same manner the shortcomings of English administrative law may 
possibly be remedied on the basis of a comparative study of the 
continental systems, and especially of the Prussian reform, which, 
whilst it attempts to grant a large measure of self-government to 
communal bodies and to groups of communal bodies (as a rule 
through the agency of their elected representatives), and whilst it 
delegates to them a portion of the functions of the central govern- 
ment, yet endeavours not to loosen the connection of the ‘ com- 
mune’ with the State. and not to endanger the interest of the 
whole community in favour of the supposed benefit of the units 
of which it consists. 

(7) The last article treats of the ‘ European Law of Nations’ 
(Das Europiiische Voélkerrecht), which corresponds with what is 
called ‘Public International Law’ in this country, and which deals 
with the mutual relations of independent states. It has found 
a most worthy interpreter in the Editor of the Encyclopaedia, 
who by the versatility of his abilities and by the universality 
of his knowledge, no less than by his thorough acquaintance with 
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the affairs of other nations, is prominent among German scholars. 
That this reputation is well deserved will be evident even to a 
superficial reader of the article, which displays a most extensive 
acquaintance with foreign literature. 

The Encyclopiidie contains in its four principal parts and twenty- 
two articles a wealth of material which is not commonly found in 
a single volume. To add however to this abundance, there is an 
Appendix consisting of two essays which English readers will 
appreciate as much as the rest of the book. 

The first of them, written by Professor H. Schulze of Heidelberg, 
deals with ‘the law referring to the princely families of Germany, 
in its historical development as well as in its present significance ’ 
(Das Deutsche Fiirstenrecht in seiner geschichtlichen Entwickelung 
und gegenwiirtigen Bedeutung). It is well known that as regards 
many points—such as the devolution of property, the conclusion of 
marriage, the capacity of infants, ete.—the princely houses of 
Germany are governed by other rules than those commonly appli- 
cable. The body of these rules has been called hitherto ‘ Private 
law relating to princely houses’ (Privatfiirstenrecht), but this 
expression is rightly rejected by the author, as it appears parti- 
cularly inappropriate in a time when the separation of Public from 
Private law is so much insisted on, and the more general expres- 
sion * Fiirstenrecht ’ is substituted for it. 

The last article, though not the least in importance, is written by 
Professor Gneist, on ‘the Development of the English Parliamentary 
Constitution’ (Die Entwickelung der Englischen Parlamentsver- 
fassung). The insertion of this article into the Appendix is a weleome 
addition to the contents of the work, for the English constitution 
has in all civilised countries attracted a considerable amount of 
attention, and being looked upon as a sort of ideal to be copied, 
has exercised a very great influence upon public law on the Con- 
tinent, and especially in Germany. It is therefore particularly 
fortunate that the services of a man like Professor Gneist, equally 
distinguished as pclitician, jurist and historian, have been secured 
to explain the principles of the English parliamentary system, and 
Englishmen who are acquainted with the great value of his 
researches respecting the political and social institutions of this 
country, will be especially inclined to appreciate the article, 
which —in a space of about eighty-seven pages —contains an accu- 
rate and compressive account of the whole historical development 
of their own constitutional law‘. 


' The art‘cle gives in outline the contents of the detailed work of the same author 
which has recently been published [Gneist, Englische Verfassungsgeschichte, Berlin, 
1882). 
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We have thus attempted to give an abstract of the contents of 
the 1375 pages of the first volume of the Encyclopaedia, the prac- 
tical advantages of which are increased by a well-arranged and 
copious Index. There have not been wanting critics who have 
denied the utility of the work by maintaining that it will not 
serve the purposes of the student, the contents being rather above 
his comprehension, and that the advanced scholar will not derive 
much benefit from it, as he would require a more detailed account. 
It seems to us, on the contrary, that the book will be very useful 
to the student, at least the diligent and capable student, who will 
find in it a most instructive and suggestive conspectus of all the 
branches of the subject which he has to prepare for examination 
purposes and the knowledge of which is necessary for his profes- 
sional career; and further, that the scholar will find the book most 
useful and convenient, not merely because some particular topic 
which forms the subject of his researches is discussed by a special 
authority upon it, but also for the more important reason that 
a certain breadth of knowledge is indispensable in our days, and 
that a successful study of one particular subject is only possible to 
those who clearly understand its connection with the whole scheme 
of the science of which it forms a part. The jurist for instance 
whose labours are devoted to any branch of private law, will have 
to take into account the influence of public law on his subject, and 
no better method can be devised for the illustration and elucidation 
of a rule of law prevailing in one country than a consideration of 
the development of the corresponding rules in the legal systems of 
other nations. The work under review will be found most useful 
for these purposes, giving either the required information at once, or 
enabling the reader by sufficient references to other authorities to 
find fuller materials for his researches. But the value of the book 
is not confined to those persons who are professionally interested in 
law ; it will be a very useful guide even for educated laymen who 
are desirous of some comprehensive information on legal matters 
the importance of which is more and more admitted in our days. 
These considerations explain the great suecess which the Editor's 
labours have met with—a success which may be measured by the 
fact that the present edition is tie fourth since the original publi- 
cation of the work in 1870. We have no hesitation in saying that 
this suecess will continue and still increase in future. 


ERWIN GRUEBER. 








FEDERAL GOVERNMENT. 


FFXUERE exists a widespread belief that the solution of problems 
which perplex English statesmanship is to be found in some 
system of federal government. Federalism (it is hoped) will reconcile 
Irish aesives for national independence with the determination of 
Englishmen to maintain the integrity of the United Kingdom, will 
convert groups of isolated and therefore weak dependencies into 
united and therefore vigorous nations, and will above all bring the 
colonies of Great Britain into a new, a close, and a friendly con- 
nection with the mother country, and thus double the power, 
secure the permanence. and promote the expansion of the Empire. 
Whether the faith of the present generation of Englishmen in the 
virtues of federalism be or be not well founded, one matter is 
past dispute—the new faith in federalism is faith without know- 
ledge. Popular imagination is impressed by the success and 
prosperity of the United States, of Switzerland, and of the Cana- 
dian Dominion. But few even among educated Englishmen know 
the main articles of, say, the American or the Swiss Constitution. 
Fewer still understand the essential nature of federalism, or are 
aware that federal government as it exists in the United States is 
a polity of a peculiar character, which can come into existence only 
under special conditions, which aims at the attainment of definite 
ends, and which attains these objects by the use of detinite means 
deliberately adopted by the founders of the constitution. Modern 
federalism is indeed little short of a discovery or invention in the 
art of constitutional architecture, and may be looked upon as a 
curious and complicated piece of legal mechanism. My aim in this 
article is to examine this ‘machine, which is the invention 6f 
legists, from a lawyer's point of view, to note both the aim for 
which it is created and the means by which this aim is attained, 
and from such an examination to deduce certain conclusions of 
more or less general importance. 
A federal state requires for its formation two conditions. 
There must exist, in the first place, a body of countries such as 
the cantons of Switzerland, the colonies of America, or the pro- 
vinees of Canada, so closely connected by locality, by history, by 


' Commentaries on the Constitution of the United States. Joseph Story, LL.D.: 
4th edition —Parliamentary Procedure and Practice in the Dominion of Canada. By 
J.G. Bourinot,—Eidgendssische Bundesverfassung, Bundesgesetze und Bundesbeschliisse 
von allgeme’nem Interesse.—Das oetlentliche Recht der Schweijerischen Eidgenossen- 
schaft. Dr. J. Dubs. Ziirich, Orell, Fiissli & Co., 1878. 














Federal Crovernment. x! 


race, or the like, as to be capable of bearing. in the eyes of their 
inhabitants, an impress of common nationality. it will, further, 
be generally found (if we appeal to experience) that lands which 
now form part of a federal state were at some stage of their exist- 
ence bound together by close alliance or by subjection to a common 
sovereign. It were going further than facts warrant to assert that 
this earlier connection is essential to the formation of a federal 
state. But it is certain that where federalism flourishes it is in 
general the slowly-matured fruit of some earlier and looser con- 
nection. 

A second condition absolutely essential to the founding of a 
federal system is the existence of a very peculiar state of senti- 
ment among the inhabitants of the countries which it is proposed 
to unite. They must desire union, and must not desire unity. If 
there be no desire to unite, there is clearly no basis for federalism ; 
the wild scheme entertained (it is said) under the Commonwealth 
of forming a union between the English Republic and the United 
Provinces was one of those dreams which may haunt the imagina- 
tion of politicians but can never be transformed into fact. If, on 
the other hand, there be a desire for unity, the wish will naturally 
find its satisfaction, not under a federal but under a ‘unitarian’ 
constitution; the experience of England and Scotland in the 
eighteenth and of the States of Italy in the nineteenth century 
shows that common national feeling or the sense of common 
interests may be too strong to allow of that combination of union 
and separation which is the foundation of federalism. The phase 
of sentiment, in short, which forms a necessary condition for the 
formation of a federal state is that the people of the proposed state 
should wish to form for many purposes a single nation, yet should 
not wish to surrender the individual existence of each man’s state 
or canton. We may perhaps go a little further, and say that a 
federal government will hardly be formed unless many of the 
inhabitants of the separate states feel stronger allegiance to their 
own state than to the common government. This was certainly 
the case in America towards the end of the last century and in 
Switzerland at the middle of the present. century. In 1787 a 
Virginian or a citizen of Massachusetts felt more attachment to 
Virginia or to Massachusetts than to the body of the confederated 
states. In 1848 the citizens of Lucerne felt far keener loyalty to 
their canton than to the confederacy, and the same thing no doubt 
held true in a less degree of the men of Berne or of Zurich. The 
sentiment therefore which creates a federal state is the prevalence 
throughout the citizens of more or less allied countries of two 
feelings which are to a certain extent inconsistent—the desire for 
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national unity and the determination to maintain the independence 
of each man’s separate state. The aim of federalism is to give 
effect as far as possible to both these sentiments. 

A federal state is a political contrivance intended to reconcile 
national unity and power with the maintenance of ‘state rights.’ 
The end aimed at fixes the essential character of federalism. For 
the means by which federalism attempts to reconcile the apparently 
inconsistent claims of national sovereignty and of state sovereignty 
consists of the formation of a constitution under which the ordinary 
powers of sovereignty are elaborately divided between the common 
or national government and the separate states. The details of 
this division vary under every different federal constitution, but 
the general principle on which it should rest is obvious. Whatever 
concerns the nation as a whole should be placed under the control 
of the national government. All matters which are not primarily of 
common interest should remain in the hands of the several states. 
The preamble to the Constitution of the United States recites that 
‘We, the people of the United States, in order to form a more 
perfect union, establish justice, ensure domestic tranquillity, pro- 
vide for the common defence, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United States of 
America.’ The tenth Amendment enacts that ‘the powers not dele- 
gated to the United States by the Constitution nor prohibited by it 
to the States are reserved to the States respectively or to the 
people.’ These two statements, which are reproduced with slight 
alteration in the constitution of the Swiss Confederation’, point 
out the aim and lay down the fundamental idea of federalism. 
From this notion, namely that national unity can be reconciled 
with state independence by a division of powers under a common 
constitution between the nation on the one hand and the indivi- 
dual states on the other, flow the three leading characteristics of 
federalism,—the supremacy of the constitution—the distribution 
among bodies with limited and co-ordinate authority of the different 
powers of government—the authority of the law courts to act as 
interpreters of the constitution. 

The Supremacy of the Constitution —A federal state derives its exist- 
ence from the constitution, just as a corporation derives its existence 
from the grant by which it is created. Hence every power, execu- 
tive, legislative, or judicial, whether it belong to the nation or to 
the individual states, is subordinate to and controlled by the con- 
stitution. Neither the President of the United States nor the 
Houses of Congress, nor the Governor of Massachusetts nor the 
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Assembly of Massachusetts can legally exercise a single power 
which is inconsistent with the articles of the Constitution. This 
doctrine of the supremacy of the Constitution is familiar to every 
American, but in England even trained lawyers find a difficulty in 
following it out to its legitimate consequences. The difficulty arises 
from the fact that under the English constitution no principle is 
recognised which bears any real resemblance to the doctrine (essen- 
tial to federalism) that the constitution constitutes the ‘supreme 
law of the land'’ In England we have laws which may be called 
fundamental or constitutional because they deal with important 
principles (as, for example, the descent of the Crown or the terms 
of union with Scotland) lying at the basis of our institutions, but 
with us there is no such thing as a supreme law, or law which tests 
the validity of other laws. There are indeed important statutes, 
such as the Act embodying the treaty of union with Scotland, with 
which it would be political madness to tamper gratuitously; there 
are utterly unimportant statutes, such for example as the Dentists’ 
Act, 1878, which may be repealed or modified at the pleasure or 
caprice of Parliament; but neither the Act of Union with Scotland 
nor the Dentists’ Act, 1878, has more claim than the other to he 
considered a supreme law. Each embodies the will of the sovereign 
legislative power: each can be legally altered or repealed by Par- 
liament, neither tests the validity of the other. Should the Dentists’ 
Act, 1878, unfortunately contravene the terms of the Act of Union, 
the Act of Union would be pro /ax/o repealed, but no judge would 
dream of maintaining that the Dentists’ Act, 1878, was thereby 
rendered invalid or unconstitutional. The one fundamental dogma 
of English constitutional law is the absolute legislative sovereignty 
or despotism of the king in Parliament. But this dogma is in- 
compatible with the existence of a fundamental compact the 
provisions of which control every authority existing under the 
constitution *, 

In the supremacy of the constitution are involved three con- 
sequences :— 

The constitution must be what is called a written constitution. 

The constitution must be what, for want of a better term, may 
be called an ‘ inflexible’ or ‘inexpansive’ constitution. 

The law of the constitution must be either legally immutable, or 
else capable of being changed only by some authority above and 
leyond the ordinary legislative bodies, whether federal or state 
levislatures, existing under the constitution. 

In spite of the doctrine enunciated by some jurists that in every 

’ See U.S. Constitution, art. 6. el. 2. 
* Compare especially 1 Kent. 447 449- 
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country there must be found some person or body legally capable 
of changing every institution thereof. it is hard to see why it should 
be held inconeeivable that the founders of a polity should have 
deliberately omitted to provide any means for lawfully changing 
its bases. Such an omission would not be unnatural on the part of 
the authors of a federal union, since one main object of the states 
entering into the compact is to prevent further encroachments 
upon their several state rights; and in the fifth article of the 
United States Constitution may still be read the record of an 
attempt to give to some of its provisions temporary immutability. 
The question however whether a federal constitution necessarily 
involves the existence of some ultimate sovereign power authorised 
to amend or alter its terms is of merely speculative interest. for 
under existing federal governments the constitution will be found 
to provide the means for its own improvement. It is however 
certain that this supreme legislative power cannot in a confederacy 
be vested in any ordinary legislature acting under the constitution. 
For so to vest legislative sovereignty would be inconsistent with 
the aim of federalism, namely, the permanent division between the 
spheres of the national government and of the several states. If 
Congress could change the constitution, New York and Massa- 
chusetts would have no legal guarantee for the amount of inde- 
pendence reserved to them under the constitution, and would he as 
subject to the sovereign power of Congress as is Scotland to the 
sovereignty of Parliament; the Union would cease to be a federal 
state, and would become a unitarian republic. If, on the other 
hand, the legislature of South Carolina could of its own will amend 
the constitution, the authority of the central government would 
(from a legal point of view) be illusory; the United States would 
sink from a nation into a collection of independent countries 
united by the bond of a more or less permanent alliance. Hence 
the power of amending the constitution has been placed, so to 
speak, outside the constitution, and one may say, with sufficient 
accuracy for our present purpose, that the legal sovereignty of the 
United States resides in the majority of a body constituted by the 
joint action of three-fourths of the several states at any time be- 
longing to the Union'. Now from the necessity for placing ulti- 
mate legislative authority in some body outside the constitution a 
remarkable consequence ensues. Under a federal as under a uni- 
tarian system there exists a sovereign power, but the sovereign is 
in a federal state a despot hard to rouse. He is not, like the 
English Parliament, an ever-wakeful legislator, but a monarch who 
slumbers and sleeps. The sovereign of the United States has been 


' See Constitution of U.S., art. 5. 
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roused to serious action but once during the course of ninety years. 
It needed the thunder of the Civil War to break his repose, and it 
may be doubted whether anything short of impending revolution 
will ever again arouse him to activity. But a monarch who slumbers 
for years is like a monarch who does not exist. A federal consti- 
tution is capable of change, but for all that a federal constitution is 
apt to be unchangeable. 

Every legislative assembly existing under a federal constitution 
is merely a subordinate law-making body, whose laws are of the 
nature of bye-laws, valid whilst within the authority conferred 
upon it by the constitution, but invalid or unconstitutional if they 
go beyond the limits of such authority. 

There is an apparent absurdity in comparing the legislature of 
the United States to an English railway company or a school-board, 
but the comparison is just. Congress can, within the limits of its 
legal powers, pass laws which bind every man throughout the 
United States. The Chatham and Dover Railway can, in like 
manner, pass laws which bind every man throughout the British 
dominions. A law passed by Congress which is in excess of its 
legal powers, as contravening the constitution is invalid; a law 
passed by the London, Chatham, and Dover Railway in excess of 
the powers given by Act of Parliament, or, in other words, by the 
legal constitution of the company, is also invalid ; a law passed by 
Congress is called an ‘act’ of Congress, and if «//ra rires is described 
as ‘ unconstitutional ;’ a law passed by the London, Chatham, and 
Dover Railway is called a * bye-law,’ and if «/fra vires is called, not 
‘unconstitutional, but ‘invalid.’ Differences however of words 
must not conceal from us essential similarity in things. Acts of 
Congress, or of the Legislative Assembly of New York or of 
Massachusetts, are at bottom simply ‘bye-laws, depending for 
their validity upon their being within the powers given to Con- 
gress or to the state legislatures by the constitution. The bye-laws 
of the London, Chatham, and Dover Railway, imposing fines upon 
passengers who travel over their line without a ticket, are laws, 
but they are laws depending for their validity upon their being 
within the powers conferred upon the company by Act of Parlia- 
ment, i. e. by the company’s constitution. Congress and the 
London, Chatham, and Dover Railway are in truth each of them 
nothing more than subordinate law-making bodies. Their power 
differs not in degree, but in kind, from the authority of the sove- 
reign Parliament of the United Kingdom. 

the Lhistribution of Powers.—The distribution of powers is an 
essential feature of federalism. The object for which a federal 
state is formed involves a division of authority between the 
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national government and the separate states. The powers given 
to the nation form in effect so many limitations upon the autho- 
rity of the separate states, and as it is not intended that the central 
government should have the opportunity of encroaching upon the 
rights retained by the states, its sphere of action necessarily be- 
comes the object of rigorous definition. The Constitution, for 
instance, of the United States delegates special and closely-defined 
powers to the executive, to the legislature, and to the judiciary of 
the Union, or in effect to the Union itself, whilst it provides that 
the powers ‘not delegated to the United States by the Constitution 
nor prohibited by it to the States are reserved to the States respee- 
tively or to the people '” — This is all the amount of division which 
is essential to a federal constitution. But the principle of definition 
and limitation of powers harmonises so well with the federal spirit 
that it is generally carried much farther than is dictated by the 
mere logic of the Constitution. Thus the authority assigned to the 
United States under the Constitution is not concentrated in any 
single official or body of officials. The President has definite rights, 
upon which neither Congress nor the judicial department can en- 
croach. Congress has a limited (indeed a very limited) power of 
legislation, for it can make laws upon eighteen topics only; but 
within its own sphere it is independent both of the President and 
of the Federal Courts. So, lastly, the ‘Judiciary’ have their own 
powers. They stand on a level both with the President and with 
Congress, and their authority (being directly derived from the 
Constitution) cannot, without a distinct violation of law, be 
trenched upon either by the executive or by the legislature. Where, 
further, states are federally united, certain principles of policy or 
of justice must be enforced upon the whole confederated body as 
well as upon the separate parts thereof, and the very inflexibility 
of the constitution tempts legislators to place among constitutional 
articles maxims which (though not in their nature constitutional) 
have special claims upon respect and observance. Hence spring 
additional restrictions on the power both of the federation and of 
the separate states. The United States Constitution prohibits both 
to Congress? and to the separate States* the passing of a bill of 
attainder or an cx post fucto law, the granting of any title of 
nobility, or the laying of any tax on articles exported from any 
state *, enjoins that full faith shall be given to the publie acts 
and judicial proceedings of every other State, hinders any 


* Constitution of U.S., Amendment, art, 8. Compare provisions of a similar character 
in the Swiss Consttution, Bundesverfassung, arts. 3-70, 71-04, 95-104, 105-114, and 
in the Constitution of the Canadian Dominion, B. N. America Act, 1867, seets, ot, ga. 
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State from passing any law impairing the obligation of con- 
tracts', and prevents every State from entering into any treaty, 
alliance, or confederation; thus it provides that the elementary 
principles of justice, freedom of trade; and the rights of individual 
property shall be absolutely respected throughout the length and 
breadth of the Union. It also ensures that the right of the people 
to keep and bear arms shall not be infringed, while it also provides 
that no member can be expelled from either House of Congress 
without the concurrence of two-thirds of the House. Other federal 
constitutions go far beyond that of the United States in inscrib- 
ing among constitutional articles either principles or petty rules 
which are supposed to have a claim to legal sanctity; the Swiss 
constitution teems with ‘guaranteed’ rights. Nothing, however, 
affords so striking an example of the connection between federalism 
and the ‘limitation of powers’ as the way in which the principles 
of the federal constitution pervade in America the constitutions of 
the separate States. In no case does the legislature of any one 
State possess all the powers of ‘state sovereignty’ left to the States 
by the constitution of the republic, and every State legislature is 
subordinated to the Constitution of the State. The ordinary legis- 
lature of New York or Massachusetts can no more change the 
State Constitution than it can alter the Constitution of the United 
States itself; and, though the topic cannot be worked out here in 
detail, it may safely be asserted that state government throughout 
the Union is grounded upon the federal model, and (what is note- 
worthy) that state constitutions have carried much further than 
the constitution of the republic the tendency to clothe with consti- 
tutional immutability any rules which strike the people as im- 
portant. Illinois has embodied regulations as to elevators amoag 
what the French call fundamental laws*. The tendency of federal- 
ism to limit on every side the action of government and to split up 
the strength of the state among co-ordinate and independent 
authorities is specially noticeable, because it forms the essential 
distinction between a federal system such as that of America or 
Switzerland and (to borrow a convenient expression from foreign 
writers) a ‘unitarian’ system of government such as that which 
exists in England or Russia. We talk indeed of the English con- 
stitution as resting on a balance of powers, and as maintaining a 
division between the executive, the legislative, and the judicial 
bodies. These expressions have a real meaning. But they have 
quite a different significance as applied to England from the 
sense which they bear as applied to the United States. All the 


‘U.S. Constitution, seet. 10. cl. 1 4 See Munn v. Illinois, 4 Otto, 113. 
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national government and the separate states. The powers given 
to the nation form in effect so many limitations upon the autho- 
rity of the separate states, and as it is not intended that the central 
government should have the opportunity of encroaching upon the 
rights retained by the states, its sphere of action necessarily be- 
comes the object of rigorous definition. The Constitution, for 
instance, of the United States delegates special and closely-defined 
powers to the executive, to the legislature, and to the judiciary of 
the Union, or in etfeet to the Union itself, whilst it provides that 
the powers ‘not delegated to the United States by the Constitution 
hor prohibited by it to the States are reserved to the States respec- 
tively or to the people '” — This is all the amount of division which 
is essential to a federal constitution. But the principle of definition 
and limitation of powers harmonises so well with the federal spirit 
that it is generally carried much farther than is dictated by the 
mere logic of the Constitution. Thus the authority assigned to the 
United States under the Constitution is not concentrated in any 
single official or body of officials. The President has definite rights, 
upon which neither Congress nor the judicial department can en- 
croach. Congress has a limited (indeed a very limited) power of 
legislation, for it can make laws upon eighteen topies only; but 
within its own sphere it is independent both of the President and 
of the Federal Courts. So, lastly, the ‘Judiciary’ have their own 
powers. They stand on a level both with the President and with 
Congress, and their authority (being directly derived from the 
Constitution) cannot, without a distinct violation of law, be 
trenched upon either by the executive or by the legislature. Where, 
further, states are federally united, certain principles of policy or 
of justice must be enforced upon the whole confederated body as 
well as upon the separate parts thereof, and the very inflexibility 
of the constitution tempts legislators to place among constitutional 
articles maxims which (though not in their nature constitutional) 
have special claims upon respect and observance. Hence spring 
additional restrictions on the power both of the federation and of 
the separate states. The United States Constitution prohibits both 
to Congress* and to the separate States* the passing of a biil of 
attainder or an cx post fucte law, the granting of any title of 
nobility, or the laying of any tax on articles exported from any 
state *, enjoins that full faith shall be given to the publie acts 
and judicial proceedings of every other State, hinders any 
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State from passing any law impairing the obligation of con- 


tracts', and prevents every State from entering into any treaty, 
alliance, or confederation; thus it provides that the elementary: 
principles of justice, freedom of trade, and the rights of individual 
property shall be absolutely respected throughout the length and 
breadth of the Union. It also ensures that the right of the people 
to keep and bear arms shall not be infringed, while it also provides 
that no member can be expelled from either House of Congress 
without the concurrence of two-thirds of the House. Other federal] 
constitutions go far beyond that of the United States in inserib- 
ing among constitutional articles either principles or petty rules 
which are supposed to have a claim to legal sanctity; the Swiss 
constitution teems with ‘guaranteed’ rights. Nothing. however, 
affords so striking an example of the connection between federalism 
and the ‘limitation of powers’ as the way in which the principles 
of the federal constitution pervade in America the constitutions of 
the separate States. In no case does the legislature of any one 
State possess all the powers of ‘state sovereignty’ left to the States 
by the constitution of the republic, and every State legislature is 
subordinated to the Constitution of the State. The ordinary legis- 
lature of New York or Massachusetts can no more change the 
State Constitution than it can alter the Constitution of the United 
States itself; and, though the topic cannot be worked out here in 
detail, it may safely be asserted that state government throughout 
the Union is grounded upon the federal model, and (what is note- 
worthy) that state constitutions have carried much further than 
the constitution of the republic the tendency to clothe with consti- 
tutional immutability any rules which strike the people as im- 
portant. Illinois has embodied regulations as to elevators among 
what the French call fundamental laws*. The tendency of federal- 
ism to limit on every side the action of government and to split up 
the strength of the state among co-ordinate and independent 
authorities is specially noticeable, because it forms the essential 
distinction between a federal system such as that of America or 
Switzerland and (to borrow a convenient expression from foreign 
writers) a ‘unitarian’ system of government such as that which 
exists in England or Russia. We talk indeed of the English con- 
stitution as resting on a balance of powers, and as maintaining a 
division between the executive, the legislative, and the judicial 
bodies. These expressions have a real meaning. But they have 
quite a different significance as applied to England from the 
sense which they bear as applied to the United States. All the 
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power of the English state is concentrated in the imperial Parlia- 
ment, and all departments of government are legally subject to 
Parliamentary despotism. Our judges are independent, in the sense 
of holding their office by a permanent tenure and of being raised 
above the direct influence of the Crown or the Ministry; but the 
judicial department does not pretend to stand on a level with 
Parliament ; its functions might be modified at any time by an Act 
of Parliament; and such a statute would be no violation of the law. 
The Federal Judiciary, on the other hand, are co-ordinate with the 
President and with Congress, and cannot without a revolution be 
deprived of a single right by President or Congress. So, again, 
the executive and the legislature are with us distinct bodies, but 
they are not distinet in the sense in which the President is distinct 
from and independent of the Houses of Congress. The House of 
Commons interferes with administrative matters, and the Ministry 
are in truth placed and kept in oftice-by the House. A modern 
Cabinet would not hold power for a week if censured by a newly- 
elected House of Commons. An American President may retain 
his post and exercise his very important functions even though his 
bitterest opponents command majorities both in the Senate and 
in the House of Representatives. Unitarianism, in short, means 
the concentration of the strength of the state in the hands of 
one visible sovereign power, be that power Parliament or Czar. 
Federalism means the distribution of the force of the state among 
a number of co-ordinate bodies each originating in and controlled 
by the constitution. 

The Authority of the Law Courts.--Whenever there exists, as in 
Belgium or in France, an inflexible constitution the articles of 
which cannot be amended by the ordinary legislature, the difficulty 
has to be met of guarding against legislation inconsistent with 
the constitution. As Belgian or French statesmen have created no 
machinery for the attainment of this object, we may conclude 
that they considered respect for the constitution to be sufticiently 
secured by moral or political sanctions, and treated the limitations 
placed on the power of Parliament rather as maxims of policy 
than as true laws. During « period. at any rate of more than 
fifty years, no Belgian judge has (it is said) ever pronounced a 
Parliamentary enactment unconstitutional. No French tribunal 
would hold itself at liberty to disregard an enactment, however 
unconstitutional, passed hy the National Assembly, inserted in the 
Bulletin des Lois, and supported by the force of the Government ; and 
French statesmen may well have thought, as De Tocqueville certainly 
did think, that in France possible Parliamentary invasions of the 
constitution were a less evil than the participation of the judges 
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in political conflicts. France in short and Belgium being governed 
by unitarian constitutions, the non-sovereign character of the 
legislature is in each case an accident, not an essential property 
of their polity. Under a federal system it is otherwise. The 
legal supremacy of the constitution is essential to the existence of 
the state; the glory of the founders of the United States is to have 
devised or adopted arrangements under which the constitution 
became in reality as well as name the supreme law of the land. 
This end they attained by adherence to a very obvious principle, 
and by the invention of appropriate machinery for carrying this 
principle into effect. 

The principle is clearly expressed in the Constitution itself. 
‘The Constitution, runs article six,‘and the laws of the United 
States which shall be made in pursuance thereof... shall be the 
supreme law of the land, and the Judges in every State shall be 
bound thereby, anything in the Constitution or laws of any 
State to the contrary notwithstanding’. The import of these 
expressions is unmistakeable. ‘Every Act of Congress, writes 
Chancellor Kent, ‘and every Act of the legislatures of the State, 
and every part of the Constitution of any State, which are repug- 
nant to the Constitution of the United States, are necessarily void. 
This is a clear and settled principle of [our] constitutional juris- 
prudence*.’ The legal duty therefore of every judge. whether he 
act as a judge of the State of New York or as a judge of the 
Supreme Court of the United States, is clear. He is bound to 
treat as void every legislative act. whether proceeding from 
Congress or from the State legislatures. which is inconsistent 
with the Constitution of the United States. His duty,is as clear 
as that of an English judge called upon to determine the validity 
of a bye-law made by the London, Chatham, and Dover Railway 
Company. The American judge must in giving judgment obey 
the terms of the Constitution, just as his English brother must in 
giving judgment obey every Act of Parliament bearing on the 
ease. To have laid down the principle clearly is much, but 
the great problem was how to ensure that the principle should 
be obeyed: for there clearly existed a danger that Judges de- 
pending on the federal government should wrest the Constitution 
in favour of the central power, and that judges created by the States 
should wrest it in favour of State rights or interests. This problem 
has been solved by the creation of the Supreme Court and of the 
federal judiciary. Of the nature and position of the Supreme 
Court itself thus much alone need for our present purpose be 
noted. The Court derives its existence from the Constitution, and 


* U.S. Constitution, art. 6. * Kent, p. 314, and conf. Ibid. p. 449. 
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stands therefore on an equality with the President and with 
Congress; the members thereof (in common with every judge of 
the federal judiciary) hold their places during good behaviour, at 
salaries which cannot be diminished during a judge’s tenure of 
office’. The Supreme Court stands at the head of the whole 
federal judicial department, which extending by its subordinate 
courts throughout the Union can execute its judgments through 
its own officers without requiring the aid of State officials. The 
Supreme Court, though it has a certain amount of original juris- 
diction, derives its importance from its appellate character; it is 
on every matter which concerns the interpretation of the Consti- 
tution a supreme and final court of appeal from the decision of 
every court (whether a federal court or a state court) throughout 
the Union. It is in fact the final interpreter of the Constitution, 
and therefore has authority to pronounce finally as a court of 
appeal whether a law passed either by Congress or by the legislature 
of a State, e.g. New York, is or is not constitutional. To under- 
stand the position of the Supreme Court we must bear in mind 
that there exist throughout the Union two classes of courts in 
which proceedings can be commenced, namely the subordinate 
federal courts deriving their authority from the Constitution, and 
the State courts, e.g. of New York or Massachusetts, created by 
and existing under the State Constitutions; and that the juris- 
diction of the federal judiciary and the State judiciary is in many 
eases concurrent, for though the jurisdiction of the federal courts 
is mainly confined to cases arising under the Constitution and 
laws of the United States, it is also occasionally dependent upon 
the character of the parties, and though there are cases with which 
no State court can deal, such a court may often entertain cases 
which might be brought in a federal court, and constantly has to 
consider the effect of the Constitution on the validity either of a 
law passed by Congress or of State legislation. That the Supreme 
Court should be a court of appeal from the decision of the subor- 
dinate federal tribunals is a matter which excites no surprise. 
The point to be noted is that it is also a court of appeal from 
decisions ‘of the Supreme Court of any State, e.g. New York, 
which turn upon or interpret the articles of the Constitution or 
acts of Congress. The particular cases in which a party aggrieved 
by the decision of a State court has a right of appeal to the 
Supreme Court of the United States are regulated by an Act of 
Congress of 24th September, 1789, the twenty-fifth section of which 
provides that ‘a final judgment or decree, in any suit in the highest 
court of law or equity of a State, may be brought up on error in 
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point of law, to the Supreme Court of the United States, provided 
the validity of a treaty, or statute of, or authority exercised 
under the United States, was drawn in question in the State 
court, and the decision was against that validity; or provided 
the validity of any State authority was drawn in question, on the 
ground of its being repugnant to the Constitution, treaties, or laws 
of the United States, and the decision was in favour of its validity: 
or provided the construction of any clause of the Constitution or of 
a treaty, or of a statute of or commission held under the United 
States was drawn in question and the decision was against the title, 
right, privilege, or exemption, specially claimed under the authority 
of the Union" Strip this enactment of its technicalities and it 
comes to this. A party to a case in the highest couyt, say of New 
York, who bases his claim or defence upon an article in the Con- 
stitution or law made under it, stands in this position; if judgment 
be in his favour there is no further appeal: if judgment goes against 
him, he has a right of appeal to the Supreme Court of the United 
States. Any lawyer can see at a glance how well devised is the 
arrangement to encourage State courts in the performance of their 
duty as guardians of the Constitution, and further that the Supreme 
Court thereby becomes the ultimate arbiter of all matters affecting 
the Constitution. Let no one for a moment fancy that the right of 
every court, and ultimately of the Supreme Court, to pronounce on 
the constitutionality of legislation and on the rights possessed by 
different authorities under the Constitution is one rarely exercised, 
for it is in fact a right which is constantly exerted without exciting 
any more surprise on the part of the citizens of the Union than 
does in England a judgment of the Queen’s Bench Division treating 
as invalid the bye-law of a railway company. The American 
tribunals have dealt with matters of supreme consequence; they 
have determined that Congress has the right to give priority to 
debts due to the United States?, can lawfully incorporate a bank", 
has a general power to levy or collect taxes without any restraint. 
but subject to definite principles of uniformity prescribed by 
the Constitution; the tribunals have settled what is the power 
of Congress over the militia, who is the person who has a 
right to command it*, and that the power exercised by Congress 
during the War of Secession of issuing paper money was valid’. 
The courts again have controlled the power of the separate States 
fully as vigorously as they have defined the authority of the United 


' 1 Kent, p. 300. 2 Ib. pp. 244-248. 
' Ib. pp. 248 254. * Ib. pp. 262-200, 
* 2 Story, Const., sects. 1016, tort. See Hephurn v. Griswold, § Wallace, 603, Dee. 
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States. The judiciary have pronounced unconstitutional every er 
post facto law, every law taxing even in the slightest degree articles 
exported from any State, and have again deprived of effect State 
laws impairing the obligation of contracts. To the judiciary in 
short is due the maintenance of justice, the existence of internal 
free trade, and the general respect for the rights of property ; whilst 
a recent decision shows that the courts are prepared to uphold as 
consistent with the Constitution any laws which prohibit modes of 
using private property which seem to the judges inconsistent with 
publie interest’. The power moreover of the law courts which 
maintains the articles of the Constitution as the law of the land, 
and thereby keeps each authority within its proper sphere, is 
exerted with an ease and regularity which has astounded and 
perplexed continental critics. The explanation is that the judges 
of the United States control the action of the Constitution, but they 
perform purely judicial functions, since they never decide anything 
but the cases before them. It is natural to say that the Supreme 
Court pronounces Acts of Congress invalid, but in fact this is not 
so. The court never pronounces any opinion whatever upon an 
Act of Congress. What the court does do is simply to determine 
that in a given case J is or is not entitled to recover judgment 
against Y; but in determining that case the court may decide that 
an Act of Congress is not to be taken into account, since it is an 
Act beyond the constitutional powers of Congress. If any one 
thinks this is a distinction without a difference he shows great 
ignorance of politics, and does not understand how much the 
authority of a court is increased by confining its action to purely 
judicial business. Persons, on the other hand, who, like De Toeque- 
ville, have fully appreciated the wisdom of the statesmen who 
created the Union, have formed perhaps an exaggerated estimate 
of their originality. Their true merit was that they applied with 
extraordinary skill the notions which they had inherited from 
English law to the novel circumstances of the new republic. To 
any one imbued with the traditions of English procedure it must 
have seemed impossible to let a court decide upon anything but 
the case before it. To any one whe had inhabited a colony governed 
under a charter the effect of which on the validity of a colonial law 
was certainly liable to be considered by the Privy Council, there 
was nothing startling in empowering the judiciary to pronounce in 
given cases upon the constitutionality of acts passed by assemblies 
whose powers were limited by the Constitution, just as the autho- 
rity of the colonial legislatures was limited by charter or by Act of 
Parliament. To a French jurist indeed filled with the traditions of 
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the French Parliaments all this might well be incomprehensible, but 
an English lawyer can easily see that the fathers of the republic 
treated Acts of Congress as English courts treat bye-laws, and in 
forming the Supreme Court may probably have had in mind the 
functions of the Privy Council. But if their notions were concep- 
tions derived from English law, the great statesmen of America 


gave to old ideas a perfectly new exjansion, and for the first time 
in the history of the world formed a constitution which should in 
strictness be the ‘law of the land, and in so doing created modern 
federalism. For the essential characteristics of federalism — the 
supremacy of the constitution—the distribution of powers—the 
authority of the judiciary—reappear, though no doubt with modi- 
fivations, in every true federal State. 

Turn for a moment to the Canadian Dominion. The preamble to 
the North America Act, 1867, asserts with official mendacity that 
the Provinces of the present Dominion have expressed their desire 
to be united with the Dominion ‘with a constitution similar in 
principle to that of the United Avgdom.” If preambles were 
intended to express the truth, for the word ‘A‘xy/om’ ought to 
have been substituted ‘S/a/vs’; since it is clear that the con- 
stitution of the Dominicn is modelled on that of the Union. The 
constitution is the law of the land; it cannot be changed either by 
the Dominion Parliament or by the Provincial Parliaments; it can 
be altered only by the sovereign power of the British Parliament. 
Nor does this arise from the Canadian Dominion being a de- 
pendency. Victoria is, like Canada, a colony, but the Victorian 
Parliament can with the assent of the Crown do what the Canadian 
Parliament cannot do—change the colonial constitution. Through- 
out the Dominion, therefore, the constitution is in the strictest sense 
the immutable law of the land. Under this law again, you have, as 
you would -expect, the distribution of powers among bodies of 
co-ordinate authority'; though undoubtedly the powers bestowed 
on the Dominion Government and Parliament are greater when 
compared with the powers reserved to the provinces than are the 
powers which the Constitution of the United States gives to the 
federal government. In nothing is this more noticeable than in the 
authority given to or assumed by the Dominion Government to 
disallow provincial acts which are illegal or unconstitutional*. This 
right was possibly given with a view to obviate altogether the ne- 
cessity for invoking the law courts as interpreters of the Constitution ; 
the founders of the confederation appear in fact to have believed 
that ‘the care taken to define the respective powers of the several 
legislative bodies in the Dominion would prevent any troublesome 
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or dangerous contlict of authority arising between the central and 
local governments! The futility however of a hope grounded on 
a misconception of the nature of federalism is proved by the 
existence of two fat volumes of reports filled with cases on the 
constitutionality of legislative enactments, and by a long list of 
decisions as to the respeetive powers possessed by the Dominion 
and by the Provincial Parliaments—judgments given by the true 
supreme court of the Dominion, namely, the Judicial Committee of 
the Privy Council. In Canada, as in the United States, the courts 
inevitably become the interpreters of the Constitution. 

Swiss federalism repeats, though with noteworthy variations, 
the essential traits of the federal polity as it exists across the 
Atlantic. The Constitution is the law of the land, and cannot be 
changed either by the federal or by the cantonal legislative bodies ; 
the Constitution enforees a distribution of powers between the 
national government and the cantons; and directly or indirectly 
defines and limits the power of every authority existing under it. 
The federal government has in Switzerland, as in America, three 
organs—a federal legislature, a federal executive (Bundesra/d), 
and a federal court (Byxdesyerich/), Of the many interesting 
and instructive peculiarities which give to Swiss federalism an 
individual character, this is not the occasion to write in detail. 
It lies however within the scope of this article to note that the 
Constitution of the confederation differs in two most important re- 
spects from that of the United States. It does not, in the first place, 
establish anything like the accurate division between the executive 
and the judicial departments of government which exists both in 
America and in Canada; the executive exercises, under the name 
of ‘administrative law, many functions? of a judicial character, 
and thus, for example, deals with questions having reference to the 
rights of religious bodies. The federal assembly is the final arbiter 
on all questions as to the respective jurisdiction of the executive and 
the federal court. The judges of that court are elected by the 
federal assembly, they are oceupied greatly with questions of 
publie law (S/aa/srech/), and so experienced a statesman as Dr. Dubs 
laments that the federal court should possess jurisdiction in matters 
of private law*. When to this is added that the judgments of the 
federal court are executed by the government, it at once becomes 
clear that, according to any English standard, Swiss statesmanship 
has failed as distinctly as American statesmanship has succeeded 
in keeping the judicial apart from the executive department of 
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government, and that this failure constitutes a serious flaw in the 
Swiss Constitution. That Constitution, in the second place, does 
not in reality place the federal court on an absolute level with the 
federal assembly. In many cases that tribunal cannot question 
the constitutionality of laws or decrees passed by the federal 
Parliament’. From this fact one might suppose that the federal 
assembly is (unlike Congress) a sovereign body, but this is not so. 
The reason why acts of the federal Parliament are treated as 
constitutional by the federal tribunal is that the constitution itself 
almost precludes the possibility of encroachment upon its articles 
by the federal legislative bodies. No legal revision can take place 
without the assent both of a majority of Swiss citizens and of a 
majority of the cantons, and an ordinary law duly passed by the 
Federal Assembly may be legally annulled by a popular veto. 
The authority of the Swiss Assembly nominally exceeds the 
authority of Congress because in reality the Swiss legislative body 
is weaker than Congress. For while in each case there lies in 
the background a legislative sovereign capable of controlling the 
action of the ordinary legislature, the sovereign power is far more 
easily brought into play in Switzerland than in America. When 
the sovereign power can easily enforce its will. it may trust to its 
own action for maintaining its rights; when, as in America, the 
same power acts but rarely and with difficulty. the courts naturally 
become the guardians of the sovereign’s will expressed in the 
articles of the Constitution. 

Our survey from a legal point of view of the characteristics 
common to all federal governments forcibly suggests conclusions of 
more than merely legal interest. 

Federal government means weak government. The distribution 
of all the powers of the state among co-ordinate authorities neces- 
sarily leads to the result that no one authority can wield the same 
amount of power as under a unitarian constitution is possessed by 
the sovereign. A scheme again of checks and balances in which 
the strength of the common government is so to speak pitted 
against that of the state governments leads, on the face of it, to 
a certain waste of energy. A federation therefore will always be 
at a disadvantage in a contest with unitarian states of equal re- 
sources. Nor does the experience either of the United States or 
of the Swiss confederation invalidate this conclusion. The Union 
has no powerful neighbours and has no foreign policy whatever. 
Circumstances unconnected with constitutional arrangements make 
it possible for Switzerland to preserve her separate existence, 
though surrounded by powerful and at times hostile nations; and 
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the mutual jealousies incident to federalism do no doubt in some 
respects visibly weaken the Swiss republic. Thus, to take one 
example only, each member of the executive must belong to a 
different ecanton'. But this rule may exclude from the government 
statesmen of high merit, and therefore diminish the resources of the 
state. A rule that each member of the cabinet should be the native 
of a different county would appear to Englishmen palpably absurd. 
Yet this absurdity is forced upon Swiss politicians, and affords one 
among numerous instances in which the efficiency of the public 
service is sacrificed to the requirements of federal sentiment. 
Switzerland, moreover, is governed under a form of democratic 
federalism which tends towards unitarianism. Each revision in- 
creases the authority of the nation at the expense of cantonal 
independence. This is no doubt in part due to the desire to 
strengthen the nation against foreign attack. It is perhaps also 
due to another circumstance. Federalism, as it defines and there- 
fore limits the powers of each department of the administration, is 
unfavourable to the interference or to the activity of government. 
Hence a federal government can hardly render services to the 
nation by undertaking for the national benefit functions which 
may be performed by individuals. This may be a merit of the 
federal system; it is, however, a merit which does not ‘commend 
itself to modern democrats, and no more curious instance can’ be 
found of the inconsistent currents of popular opinion which may 
pervade a nation or a generation at the same time than the 
coincidence in England of a vague admiration for federalism a!ong- 
side with a far more decided feeling against the doctrines of 
so-called /aisse: faire. A system meant to maintain the s/atus quo 
in polities is incompatible with schemes for wide social innovation. 

Federalism tends to produce conservatism. 

This tendency is due to several causes. The constitution of a 
federal society must be not only a written but (to use a happy 
expression of Professor Bryce’s) a ‘rigid’ constitution, that is, a 
constitution which cannot be changed by any ordinary process of 
legislation. Now this essential rigidity of federal institutions is 
almost certain to impress on the minds of citizens the idea that any 
provision included in the constitution is immutable and, so to speak, 
sacred. The least observation of American politics shows how 
deeply the notion that the constitution is something placed beyond 
the reach of amendment has impressed popular imagination. The 
difficulty of altering the constitution produces conservative senti- 
ment, and national conservatism doubles the difficulty of altering 
the constitution. The House of Lords has lasted for centuries ; the 
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American Senate has existed for about one hundred years, yet to 
abolish or alter the House of Lords would be a far easier matter 
than to modify the constitution of the Senate. To this one must 
add that a federal constitution always lays down general principles 
which, from being placed in the constitution, gradually come to 
command a superstitious reverence, and thus are in fact, though not, 
in theory, protected from change or criticism. The principle that 
legislation ought not to impair obligation of contracts has governed 
the whole course of American opinion. Of the conservative effect of 
such a maxim when forming an article of the Constitution we may 
form some measure by the following reflection. If any principle of 
the like kind had been recognised in England as legally binding on 
the Courts, the Irish Land Act would have been unconstitutional 
and void; the Irish Church Act, 1869, would, in great part at 
least, have been from a legal point of view so much waste paper, 
and there would have been great difficulty in legislating in the 
way in which the English Parliament has legislated for the reform 
of the Universities. One maxim only among those embodied in 
the Constitution of the United States would that is to say have 
been sufficient if adopted in England to have arrested the most 
vigorous efforts of recent parliamentary legislation. 

Federalism, lastly, means legalism—the predominance of the 
judiciary in the constitution—the prevalence of a spirit of legality 
among the people. 

That in a confederation like the United States the law courts 
become the pivot on which the constitutional arrangements of the 
country turn is obvious. Sovereignty is lodged in a body which 
rarely exerts its authority and has (so to speak) only a potential 
existence ; no legislature throughout the land is more than a 
subordinate law-making body capable in strictness of enacting 
nothing but bye-laws; the powers of the executive are again 
limited by the constitution; the interpreters of the constitution 
are the judges. The Bench therefore can and must determine the 
limits to the authority both of the government and of the legis- 
lature; their decision is without appeal; the consequence follows 
that the Bench of judges is not only the guardian but also the 
master of the constitution. Nothing puts in a stronger light the 
inevitable connection between federalism and the prominent posi- 
tion of the judicial body than the history of modern Switzerland. 
The constitutionalists of 1848 desired to give the Bundesyericht a far 
less authoritative position than is possessed by the American 
Supreme Court. They in effect made the federal assembly for 
most, what it still is for some, purposes a court of final appeal. 
sut the necessities of the case were too strong for Swiss statesman- 
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ship; the revision of 1874 greatly increased the power of the 
federal tribunal. From the fact that the judicial Bench supports 
under federal institutions the whole stress of the constitution a 
special danger arises lest the judiciary should be unequal to the 
burden laid upon them. In no country has greater skill been 
expended on constituting an august and impressive national tri- 
bunal than in the United States. Moreover, as already pointed 
out, the guardianship of the constitution is in America confided not 
only to the Supreme Court but to every judge throughout the 
land. Still it is manifest that even the Supreme Court can hardly 
support the duties imposed upon it. No one can doubt that the 
varying decisions given in the legal-tender cases, or in the line of 
recent judgments of which Mvan vy. ///inois is a specimen, show 
that the most honest judges are after all only honest men, and 
when set to determine matters of policy and statesmanship will 
necessarily be swayed by political feeling and by reasons of state. 
But the moment that this bias becomes obvious a court loses its 
moral authority, and decisions which might be justified on grounds 
of policy excite natural indignation and suspicion when they are 
seen not to be fully justified on grounds of law. Judges, further, 
must be appointed by some authority which is not judicial, and 
where decisions of a court control the action of government there 
exists an irresistible temptation to appoint magistrates who agree 
(honestly it may be) with the views of the executive. A strong 
argument pressed against Mr. Blaine’s election was, that he would 
have the opportunity as President of nominating four judges, and 
that a politician allied with railway companies was likely to pack 
the Supreme Court with men certain to wrest the law in favour of 
mercantile corporations. The accusation may have been baseless ; 
the fact that it should have been made and that even Republicans 
should declare that the time had come when ‘ Democrats’ should 
no longer be excluded from the Bench of the United States tells 
plainly enough of the special evils which must be weighed against 
the undoubted benefits of making the courts rather than the legis- 
lature the arbiters of the constitution. 

That a federal system again can flourish only among com- 
munities imbued with a legal spirit and trained to reverence the 
law is as certain as can be any conclusion of political speculation. 
Federalism substitutes litigation for legislation, and none but a law- 
fearing people will be inclined to regard the decision of a suit as 
equivalent to the enactment of a law. The main reason why the 
United States has carried out the federal system with unequalled 
success is that the people of the Union are more thoroughly 
imbued with legal ideas than any other existing nation. Constitu- 
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tional questions arising out of either the Constitutions of the 
separate States or the articles of the federal Constitution are of 
daily oceurrence and constantly occupy the courts. Hence the 
citizens become a people of constitutionalists, and matters, which 
excite the strongest popular feeling. as for instance the right of 
Chinese to settle in the country, are determined by the judicial 
Bench and the decision of the Bench is acquiesced in by the people. 
This acquiescence or submission is due to the Americans inheriting 
the legal notions of the common law, i.e. of the most legal system 
of law, if the expression may be allowed, in the world. De Toeque- 
ville long ago remarked that the Swiss fell far short of the 
Americans in respect for law and justice’. The events of the last 
thirty-five years suggest that he perhaps underrated Swiss sub- 
mission to law. But the law to which Switzerland is accustomed 
recognises wide discretionary power on the part of the executive, 
and has never fully severed the functions of the judge from those 
of the government. Hence Swiss federalism fails, just as one 
would expect it to fail, in maintaining that complete authority of 
the courts which is necessary to the perfect federal system. But 
the Swiss, though they may not equal the Americans in reverence 
for judicial decisions, are a law-respecting nation. One may well 
doubt whether there are many states to be found where the mass 
of the people would leave so much political influence to the law ~ 
courts. Yet any nation who cannot acquiesce in the finality of 
possibly mistaken judgments is hardly fit to form part of a federal 
State. 

Whether the different parts of the United Kingdom, or whether 
the different countries which make up the British Empire, could 
under any circumstances be formed into a federal State with a 
feeble central government, with a rigid constitution, and with a 
powerful judiciary, is an enquiry not for lawyers but for states- 
men. But no statesman can understand either the capacities or the 
defects of that federal system, which is a grand piece of legal 
mechanism, unless he consents to look at its characteristics from 
the point of view of a lawyer. 

A. V. Dicey. 


* De Tocqueville, Mélanges ete, Historiques, p. 455. 
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THE LITERATURE OF INTERNATIONAL LAW 
IN 1884. 


Ir the past year has produced no work of first-rate importance 
upon International Law, it has at least been fertile in new editions, 
and in essays upon subdivisions of the subject. 


A systematic view of the science is attempted in several works 
which have been completed, or translated, or have come to a new 
edition during the year. 

The publication of the second and concluding volume of Professor 
Lorimer’s Institutes of the Law of Nations! preceded only by a 
few months the appearance at Brussels of an abridged translation 
of the whole work by M. Nys*. ‘The law of nations, says the 
learned Edinburgh Professor, ‘is the law of nature, realised in the 
relations of separate political communities.” The book is, in fact, 
an application to the relations of states of the principles set forth 
by the author, with reference to the relations of individuals, in his 
‘Institutes of Law, a treatise of the principles of Jurisprudence as 
determined by Nature’ (second edition, 1880). If most readers 
south of the Tweed are likely to hold that such a conception of 
International Law peche par la base, they will admire and enjoy none 
the less the lucidity of style, the elevation of sentiment, and the 
ingenuity of illustration which characterise every page of Mr. 
Lorimer’s writings. The fullest recognition of the existence of 
these qualities must not however prevent us from disagreeing 
not only with Mr. Lorimer’s conception of his subject, but also 
with his treatment of it in detail. Of his three grand divisions 
of International Law, viz. ‘ public,’ ‘ public and private, and ‘ pri- 
vate, we can acknowledge the claim only of the first-mentioned 
to be International Law at all, though he has of course ample 
continental authority for including under the term what is more 
accurately described as ‘the Conflict of Laws, and for devoting 


' The Institutes of the Law of Nations, a Treatise on the Jural Relations of separate 
political Communities, by James Lorimer, LL.D., Advocate, Regius Professor of Public 
Law and of the Law of Nature in the University of Edinburgh, &c. In two volumes; 
vol. ii. Blackwood, Edinburgh and London, 188 4. 

? Principes de Droit international, par J. Lorimer, Professeur de droit de la nature et 
des gens, &e! &e. Traduit de Anglais par Ernest Nys, Associé de l'Institut de Droit 
International, juge au tribunal de 1° instance de Bruxelles, Bruxelles, Merzbach et Falk, 
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a hundred pages of the first volume to its discussion. The 
second volume, with which alone we are directly concerned, deals 
with those relations of nations which are ‘abnormal, as being ‘at 
variance with the general scheme of the universe, i.e. principally 
with War and Neutrality. Neutrality is declared to be a jural 
relation only when Intervention is impossible, and the Neutrality 
of States is maintained not to involve that of their subjects, 
who should therefore be relieved from the restrictions imposed 
by Foreign Enlistment Acts. With p. 182 ends the systematic 
portion of the volume, the remainder of which is occupied by 
a scheme for the establishment of an ‘International Nation, 
and by a very full appendix of Acts of Parliament and other 
documents. 

At the opposite pole from Professor Lorimer’s interesting specu- 
lations is the admirable treatise of Mr. W. E. Hall’, according to 
whose profession of faith, ‘ Existing rules are the sole standard of 
conduct or law of present authority; and changes and improve- 
ments in those rules can only be effected through the same means 
by which they were originally formed. namely by growth in har- 
mony with changes in the sentiments and external conditions of the 
body of states.’ The original work, as published in 1880, deserved 
its rapid success by the clearness of its arrangement of the ascer- 
tainable rules of the positive law of Nations. In the new edition 
the author has utilised the space gained by the omission of 
several documents, which it is too much the custom to reprint 
in every work of the kind, to expand certain topics, especially 
that of embassy, which had previously received less attention than 
others. 

Sir Travers Twiss must have found it necessary almost to 
rewrite the second edition of the first volume of his Law of 
Nations*, so complete has been the metamorphosis of the political 
frame-work of Europe since the appearance of the first edition in 
1861. This volume, which is concerned with ‘the rights and 
duties of nations in time of peace, is not an exhaustive exposi- 
tion of that subject. It consists rather of a series of valuable essays 
on the leading topics of the law of peace; such as the ‘incidents 
and modifications of national life; ‘national State-systems of 
Christendom ;’ ‘the Ottoman Empire;’ ‘Right of Self-preserva- 
tion;’ ‘Right of the Sea;’ ‘Right of Legation.’ An entirely new 

? A Treatise on International Law, by W. E. Hall, M.A., Barrister at Law. Oxford, 
Clarendon Press, 1884. 

* The Law of Nations considered as independent political Communities. On the 
Rights and Duties of Nations in time of Peace. By Sir Travers Twiss, D.C.L., F.R.S., 


Member of the Institute of International Law, and one of H.M. Counsel. A new edition, 
revised and enlarged. Oxford, at the Clarendon Press, 1884. 
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chapter is added on the Capitulations of the Ottoman Empire. 
The work contains much which may be vainly sought elsewhere. 
The information is pleasantly conveyed, and the reader feels 
throughout that he has to do with one who is not merely a man 
of books, but who has also enjoyed a long experience in the Courts 
and in public affairs. 

Mr. Miller's volume of ‘ Lectures on the Philosophy of Law ', in 
which the author shows himself an apt pupil of Professor Lorimer, 
would not be mentioned here were it not stated to be ‘designed 
mainly as an introduction to the study of International Law.’ It is 
not to be recommended for this purpose. 

Some good chapters in Mr. Wharton's ‘Commentaries on Law’ 
(pp- 184-403) are devoted to ‘Public International Law,’ and ‘Private 
International Law *.’ 

Mr. J. H. Ferguson has published at the Hague and at Hong- 
Kong the first volume of a ‘ Manual of International Law *” 

The second and concluding volumes of the ‘Teorica del Diritto 
Internazionale’ of Professor Macri of Catania, and of the ‘ Traité de 
Droit International’ translated from the Russian of Professor de 
Martens of St. Petersburgh, should have appeared before the end of 
the year. A systematic treatise by Professor Bulmerineq of Heidel- 
berg may be shortly expected, and Professor Holtzendorff of 
Munich is preparing an extensive work to be carried out by the 
co-operation of a number of jurists. 


The History and Antiquities of International Law have been 
illustrated by ‘Les Origines de la Diplomatie jusqu’ Grotius’ of 
M. Nys*, who has already done such good service in the same 
direction by his ‘Droit de la guerre et les précurseurs de 
Grotius,’ 1882, and his edition of the‘ Arbre des batailles’ of Honoré 
Bonet, 1883. Much light has been thrown upon the early biblio- 
graphy of the law of Embassy by M. Nys, who seems indeed to 
have a peculiar aptitude for identifying hitherto untracked per- 
sonalities. 

Count Aurelio Saffi has translated into Italian, with notes and 


' Lectures on the Philosophy of Law, designed mainly as an introduction to the Study 
of International Law, by William Galbraith Miller, M.A., LL.B., Lecturer on Public 
Law, &c. in the University of Glasgow. London, C, Griffin & Co., 1884. 

* Commentaries on Law, &c. &c., by Francis Wharton, LL.D., Member of the Insti- 
tute of International Law, &c. Philadelphia, Kay and Brother, 1884. 

* Manual of International Law, for the use of Navies, Colonies, and Consulates, by 
Jan. Helenus Ferguson, Minister of the Netherlands in China, &c.; t. i. La Haye, 
Nyhoff; Hong-Kong, Noronha, 1884. 

* Les origines de la diplomatie et le droit d’ambassade jusqu’h Grotius, par Ernest 
Nys, juge au tribunal de 1° instance de Bruxelles, Associ¢é de l'Institut de Droit Inter- 
national. Bruxelles, Merzbach et Falk, 1584. 
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some additional matter, a lecture upon Albericus Gentilis by the 
writer of this article’. 

Professor Fusinato of Macerata has produced a very learned 
quarto, ‘ Dei feziali e del diritto feziale, the character of which is 
sufficiently guaranteed by its appearing in the Transactions of the 
Lincei *. 

An elaborate monograph on the Abate Galiani by Professor 
Pierantoni of Rome is near completion, and Dr. Vladimir Pappafava, 
of Zara,in Dalmatia, is compiling a critical bibliography of the works 
upon International Law, both public and private, which have been 
published from the earliest times to the present day. 


A number of isolated topics belonging to the law of nations in 
time of peace have been touched upon by various writers. In 
his inaugural lecture* at Macerata, Professor Fusinato has dealt 
judiciously with a subject which is not easily so dealt with in Italy, 
that of Nationality. Professor Olivi of Padua has written on the 
immunity of ambassadors‘. M. Rolin-Jaequemyns has printed an 
important speech, delivered by him in the Belgian Chamber, 
on diplomatic representation at the Vatican®. Extradition has 
been discussed by Professors von Bar ° of Gitingen and Lammasch 
of Vienna’. 

Sir Sherston Baker has produced an exhaustive monograph upon 
the now almost forgotten oftice of Vice-Admiral of the Coast *. 
M. Perels has produced a Handbook of the Maritime Law of the 
German Empire’. The navigation of rivers, and especially of the 
Danube with reference to the rights of Roumania, which gave rise 
to so large a crop of literature in the preceding year, is the 
subject of a tract by Dr. Theodor von Bunsen, in von Holtzendorfi’s 
admirable series of Zeit- und Streit-Fragen "’, and of another by Dr, 


' Alberico Gentili, discorso inaugurale letto in Oxford dall’ avv. Thomaso Erskine 
Holland, Professore, &c., tradotto da Aurelio Saffi. Roma, Loescher & Co., 1884. 

* Dei feziali e del diritto feziale, contributo alla storia del diritto publico esterno di 
Roma, memoria del dott. Guido Fusinato. Roma, coi tipi Salviueci. 1884. 

* Dott. Guido Fusinato, [1 principio della scuola italiana nel diritto internazionale 
pubblico, prolusione, &c. Macerata, tip. Bianchini, 1884. 

* Dell’ independenza dell’ inviato diplomatico e della sua immunita nelle materie 
civili, memoria del Professore Olivi. Modena, 1884. 

5 Rétablissement des relations diplomatiques entre la Belgique et le Vatican, Discours 
prononeé par M. Rolin-Jaequemyns & la chambre des représentants de Belgique, le 7 
Aoft. 1884. Bruxelles, P. Weissenbruch, 1884. 

* Zur Lehre von der Auslieferung: reprinted from the Gerichtssaal, Bd. xxxiv. 

* Das Recht der Auslieferung wegen politischer Verbrechen. Wien, 1884. 

* The Office of Vice-Admiral of the Coast, being some account of that ancient office, 
by Sir Sherston Baker, Bart., Barrister-at-Law, Associate of the Institute of Inter- 
national Law, &c. London, privately printed, 1884. 

* Handbuch des allgemeinen éffentlichen Seerechts im Deutschen Reiche. Berlin, 
Miller, 1884. 

© Die Donau, von Dr. Theodor von Bunsen. Berlin, C. Habel, 1884. 
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Jellinek'. Professor Lawrence, of Cambridge, has published six well- 
written essays*, with reference mainly to questions of contemporary 
interest, such as the Suez and Panama canals, in discussing which 
he has shown considerable power of disentangling complicated 
diplomatic discussions. On questions of legal theory he is perhaps 
not so successful. Roumania, in the person of M. Tanoviceano, 
has produced an international jurist of no small merit. His treatise 
‘De l'Intervention’* is the best book upon the subject. 


The literature of the law of war has been less copious than that 
of the law of peace. Captain Guelle has published the first volume 
of a ‘Précis des Lois de la Guerre sur Terre, with a preface by 
M. Pradier-Fodéré*. Sir T. Twiss has written a pamphlet on 
maritime law since the Declaration of Paris®. Col. Maurice has pre- 
pared for the Quarter-Master-General’s Department an account of 
Hostilities commenced (1700-1870) without a Declaration of War °. 
M. Negrin has translated into Spanish with annotations the Oxford 
Manual of the Laws of War’, which had indeed already been 
translated into Spanish by M. Leguizamon, of Buenos-Ayres, as it 
has been into most other languages, including Chinese. 


The law of Neutrality has been illustrated by Dr. Bergbohm of 
Dorpat. His essay upon the Armed Neutrality of 1780° deals 
with its secret history, and with its effect upon the development of 
maritime law. 


It would be in accordance with continental practice if this article 
contained some account of the recent literature of the so-called 
‘Private International Law. Any mention of this literature has 
however been designedly omitted, in order to emphasise the opinion 
of the writer that it does not deal with international law at all. 


* Oesterreich-Ungarn und Rumanien in der Donaufrage. Wien, Hélder, 1884. 

* Essays on some disputed questions of Modern International Law, by T. J. Lawrence, 
M.A., LL.M., Deputy Whewell Professor of International Law, &c. Cambridge, Deighton, 
Bell & Co., 1884. 

* De lintervention au point de vue du Droit international, par Jean Tanoviceano. 
Paris, Larose et Forcel, 1884. 

* Précis des Lois de la Guerre sur Terre, par Jules Guelle, Capitaine, Professeur 
adjoint & I’école spéciale militaire de St.-Cyr, avec une préface de M. Pradier-Fodéré. 
Tome i. Paris, Pedone-Lauriel, 1884. 

5 Belligerent Right on the High Seas since the Declaration of Paris (1856), by Sir 
Travers Twiss, D.C.L., &c. &c. London, Butterworths, 1884. 

* Hostilities commenced without Declaration (17c0-1870), prepared for the Quarter- 
Master-General’s Department, by Col. Maurice, R.A. London, Clowes & Son, 1884. 

7 Manual de las Leyes de la guerra continental, publicado por el Instituto de derecho 
internacional, votado en la sesion plena de Oxford, &e. Traducido con notas por D. 
Ignacio de Negrin, intendente de Marina. Madrid, 1884. 

* Die bewatinete Neutralitiat, 1780-83. Eine Entwickelungsphase des Volkerrechts im 
Seekriege, von Carl Bergbohm. Berlin, 1884. 
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On the other hand, no such estimate of the past year as has here 
been attempted would be complete which did not contain grateful 
reference to the periodicals especially devoted to the interests of the 
science, and to the standard collections of diplomatic acts. The 
‘Revue de Droit International,’ under the able editorship-in-chief of 
M. Rivier, has well maintained its high reputation by the contents 
of its sixteenth volume; and M. Clunet’s ‘Revue de Droit Inter- 
national Privé,’ which contains much that bears upon international 
law properly so called, has creditably reached its eleventh year. The 
‘Archives Diplomatiques, founded in 1861 and now admirably edited 
by Professor Renault, is a storehouse of information ; and the ninth 
volume of the second series of the ‘Nouveau Recueil Général de 
Traités’ of Martens, now edited by M. Jules Hopf, is as indispensable 
as any one of its sixty predecessors. 

T. E. HoLianp. 
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Rebiews and Potices. 


[Short notices do not necessarily exclude fuller review hereafter. | 


An Introduction to the Study of Justinian's Digest: contain- 
ing an account of its composition and of the jurists used 
or referred to therein, together with a full commentary 
on one Title (De usu fructu): by Henry Joun Rosy. 
Cambridge : at the University Press. 1884. 


Ir there is any truth in the saying that supply is created by 
demand, the appearance of this book augurs well for the future 
fortunes of the Civil Law and its study in England. Until very 
recently no portion of that law found any place in the curriculum 
of our Universities or Examining Boards except its Institutional 
treatises, and of these the Institutes of Justinian was for some 
while read alone, until it was perceived that the educational results 
which it produced would be improved by studying beside it the 
earlier work of Gaius upon which it was itself so largely based. 
But no person who contines himself to these works has any real 
idea of what the Roman Law was. As little might one expect a 
reader to form any true conception of the spirit and methods of our 
own law, as understood by a lawyer, from the perusal of a textbook 
on some branch or other of it which carefully concealed the origin 
of the rules which it expounded by not referring to a single case 
or a single judicial dictum. The suppressio reri would be a suggestio 
Ja/si, for the reader would probably conclude — unless indeed he 
knew better already—that the legal rules he had been studying 
had in the main been created by Act of Parliament. No student 
of Roman Law who does not go outside his Institutes has any idea 
of its practical side: of the ‘habit of mind which its practice de- 
veloped in its great masters; of their ways of looking at legal 
problems, and of working out the judgment which the law will pro- 
nounce on a state of facts submitted to them. An hour's work at 
a Title of the Digest will bring the business aspect of Roman Law 
more home to one than days spent over the Institutes. There we 
seem to see the practising lawyer actually in his chambers, with 
his case before him: turning it over this way and that, and looking 
at it from every side to make sure of not missing its true legal 
environment: consulting the works of sages of the law now passed 
away, and sometimes finding that a pregnant dictum throws a flood 
of light upon some difficulty in his case which has so far baffled 
him, sometimes led away to a piece of subtle criticism on or 
solemn argument with the author with whom he is holding 
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communion. It is the keen life and reality of the Digest, compared 
with the academic flavour of the Institutes, which makes it so 
attractive to a lawyer of any nation who takes an interest in the 
intricacy of legal problems, and in the methods by which they 
should be solved. There have been signs of late that we in Eng- 
land are beginning to believe somewhat in the judgment of 
Chancellor Kent, which Mr. Roby prefixes, with some similar 
commendations, to the present volume: ‘ With all their errors and 
imperfections, the Pandects are the greatest repository of sound 
legal principles applied to the private rights and business of man- 
kind that has ever appeared in any age or nation. The Oxford 
University Press has issued a series of Select Titles from the Digest, 
taken from all parts of the law: that of the sister University has 
given us one or two Titles with translations and a slender 
apparatus of notes and introduction. More recently still the Board 
of the Faculty of Law at Oxford has prescribed a close study of 
a single Title to those who aim at a first or second class in the 
Honour School of Jurisprudence ; and an-‘acquaintance with some 
part or other of the Digest has been for some time expected from 
higher students who seek a degree in law at any of the Universities 
of Oxford, Cambridge, and London. Mr. Roby has thus well 
chosen his time for providing English readers with a systematic 
Introduction to the study of this portion of the Corpus Juris. The 
execution of his book is very scholarly, but the break between its 
two parts is necessarily so abrupt that it would probably have 
been a better plan to have made each part a separate work. The 
suspicion is forced upon one’s mind that originally Mr. Roby con- 
templated only the editing of a single Title of the Digest, with full 
commentary and possibly a brief introduction to the legal topic 
which it handled, but that later the accumulation of materials led 
him to combine with the work of exegesis a general Introduction to 
the study of the whole work. If the latter part of his book had 
been his primary object, it is not easy to see why he should have 
selected for illustration the Title which he has; a selection which 
he himself tells us in his preface was determined by accident, 
though he has seen no reason for regretting his choice. He seems 
indeed to overrate the interest which the Roman usufruct has for 
English lawyers. On a superficial examination, it is true, there is 
much in its doctrines which resembles our law of life interests, but 
our conception of an ‘estate’ is so peculiarly un-Roman that any 
attempt to apply the analogy to English circumstances would 
probably end only in errors. No branch of the Roman Law is really 
so useful to the English lawyer as that which deals with the Con- 
sensual contracts, and if Mr. Roby had not been controlled (as he 
himself says he was) by accident, he would have been wiser in 
selecting a Title on the law of sale or of partnership as a practical 
illustration of the utility and educational interest of the Digest to 
us in England. 

As it stands, the book consists of two portions. The Intro- 
duction to the Study of the Digest, with certain Appendices, covers 
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260 pages; the Title ‘de Usufructu’ and Commentary thereon 
takes 250 more. of which nine-tenths are commentary. Of the 
Introduction it is almost enough to say that it is a thorough and 
truly scholarly piece of work. The introductory chapter deals 
with the general character of Justinian’s codification ; a well-worn 
subject upon which of course it is difficult to say much that is 
new: the next two discuss the division of the Digest and the order 
of the Titles, and the order of extracts in the Title itself. An 
exhaustive examination of the first of these two questions leads 
the author to the conclusion that the dominant idea in the 
arrangement is ‘that of the order of matters to be considered in the 
conduct of a suit. Whether the compilers of the Digest had any 
definite idea in the matter may certainly be doubted. At any rate 
Mr. Roby is not much more successful than other theorists on the 
subject in making his facts fit in with his hypothesis, for the 
‘disturbances or apparent disturbances to his order’ are serious 
enough to largely — its value. In Appendix A (pp. 253-258) 
we have the idea elaborately worked out in a tabular form, in 
which the connection of thought which Mr. Roby thinks he has 
detected can be taken in at a glance. The chapter on the order of 
extracts in the Title, in which he expounds and illustrates Bluhme’s 
famous discovery, is more valuable because it is surer ground. 
Bluhme’s argument is so put as to carry absolute conviction that 
here the connection of thought arises mainly from the compilers, 
subdivided into three committees, having taken as the foundation 
several systematic juristic treatises, compared them with one 
another, and given us ‘ blocks’ of them pared away to avoid repeti- 
tions and then squeezed together into a more or less homogeneous 
mass. Appendix B (pp. 259-271) is designed to show the order of 
the works from which extracts were taken for the Digest, and the 
principle upon which they were divided among the three sub- 
committees into which the commissioners were broken up. The 
process of paring and alteration which the extracts underwent in 
order to avoid inconsistency and the retention of obsolete rules is 
illustrated by the comparison of some passages from ante-Justinian 
law-works (the Institutes of Gaius, the Regulae of Ulpian, the Sen- 
tentiae of Paulus, the Collatio, and the Vatican fragments) with 
themselves as they appear in the Digest after passing through the 
crucible of Tribonian. 

What follows is perhaps the most interesting part of the book : 
a very full account of all the Reman jurists referred to in the 
Digest, and not merely those whose works contributed to its pages. 
Here Mr. Roby has outstripped all previous writers, in accuracy no 
less than in fulness and interest. Not only are the writings of 
these men enumerated and described, but their lives and personal 
characteristics, so far as history has preserved any record, are 
brought before us with a lightness of touch and a fund of anecdote 
which are genuinely artistic. Scattered through these 125 pages 
are some excellent discussions of points which are suggested by the 
names or works of individual jurists ; such as the clues afforded by 
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style or language to the date of the composition; the well-known 
division of the lawyers into two sects or schools during the first 
two centuries of the Empire, and the nature of the opposition 
between them; the revision of the Perpetual Edict by Salvius 
Julianus ; the personality of ‘Gaius, with the speculations of 
Mommsen as to his calling and domicile ; the existence of a gene- 
rally applicable Provincial Edict; and the style and eminence of 
Papinian, Ulpian and Paulus, the three greatest jurists that Rome 
produced. Appendix © shows in a convenient form the relative 
proportion in which these various writers were used to form the 
Digest. Then we have a valuable chapter on lawyers’ Latin, 
which, being mainly devoted to the grammatical peculiarities of this 
part of the Corpus Juris, might have been supplemented with some 
account of its special vocabulary. The authorities for the text of 
the Digest, and the different modes of citing it, are learnedly 
discussed in the two succeeding chapters. 

All this first part of Mr. Roby’s book is so good that criticism is 
almost disarmed. But I cannot help thinking that he would have 
improved it by adding a general chapter on what cannot be more 
aptly described than as the ‘legal habit’ of the jurists upon whose 
lives and writings he has actually said so much. There are certain 
general characteristics discernible in all their work—a kind of 
inherited instinct of manner, a dominating logicalness, an air of 
conscious mastery of the topic —born and bred of the circumstances 
of their age and nation, which give a unity and homogeneity to 
their writings for which we look in vain in other legal literatures. 
The English textbook writer is always painfully conscious that he 
is a private person who must give chapter and verse in support of 
his statement of the law. The Roman jurist was chapter and 
verse to himself. His possession of the authority to give a written 
opinion binding on judges, which they must accept as law. lends a 
dignity to his dicta, and an interest to his arguments, which are 
missing in even our best legal treatises, and which explain in 
large measure the peculiar influence which his writing exercises 
over even a mind inclined at first to struggle against it. Mr. Roby 
has not, I think, said enough to show how it came about that far 
the greater portion of the extant Roman Law was wade by pro- 
fessional lawyers; made directly, and not through the weight of 
their opinions and arguments on a judicial bench constitutionally 
above them. If he had followed out the line of thought suggested 
by Sir H. Maine's observation that all the best intellect of the 
nation was for centuries engrossed in the study, application, and 
development of the law. he might have given us a richly suggestive 
explanation of many questions which occur to a reader habituated 
to law both made and expounded after a different fashion. There 
are plenty of remarks scattered through the account of the jurists 
which bear upon this subject. but they require to be gathered 
together and systematised before their full force and significance 
can be appreciated. 

The Latin text of the Title ‘de Usufructu’ (Dig. VII. 1), which is 
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taken from Mommsen’s edition of the Digest, with a few con- 
jectural emendations (the MS. readings for which are given in foot- 
notes), is broken up into convenient passages, each headed by a line 
deseribing the part of the topie which it handles, and accompanied 
by a brief marginal summary of its contents. I think that 
Mr. Roby has erred in not pretixing to the text a short account of 
the place which Usufruct occupies in the law. If we assume a 
reader who has not been systematically grounded by an institu- 
tional course of reading or lectures, he will find himself very much at 
sea from not understanding the nature of a servitude in relation to 
dominium, the ditference between servitudes personal and preedial, 
and that between ususfructus and usus. It is true that all these 
points are cleared up in the Commentary, but that, so to speak, is 
after the horse is stolen: one who knows these things clearly 
beforehand will be able to attack the text far more intelligently 
than one who does not. 

On the Commentary itself it is difficult to be critical, and still 
one cannot feel perfectly satisfied with it. And the reason of this 
is, that though in point of accuracy of legal knowledge, thorough- 
ness of execution, and scholarly insight, it would be hard to surpass, 
yet one feels throughout that Mr. Roby is trying to ride two horses 
at once when one would do. The fact is that Mr. Roby is too 
much the scholar. There seems to be something incongruous in 
commenting on a congeries of legal texts proceeding from a variety 
of authors in the same temper and after the same fashion as those in 
which one would comment on Cicero or Demosthenes. As we turn 
over each page, we are constantly asking ourselves the question 
whether the next lot of notes will require most attention from the 
scholar or from the lawyer. If the pure student of Latin literature 
reads them, he will continually be interrupted by discussions of 
legal problems which he cannot really understand; if they are 
attacked by a civilian, he will probably wish Mr. Roby the scholar 
was mantic Soo else. Philological notes, it is submitted, are out 
of place in such a book as this, though it would be presumptuous 
to question their value in any other form if they proceeded from an 
author of such established reputation; and even much that is 
purely exegetical is somewhat tedious to a reader who wants to 
get on rapidly with his text. Of this kind are the often discursive 
notes on the shifting meaning of words in classical no less than in 
legal Latin (e.g. dare p. 34, cavere p. 57, sarcire p. 60, silva cadua 
p- 77, abuti p. 117, recipere p. 208, adsiguare p. 236), instead of 
which it would probably have been better to plainly state the 
sense of the word in the context before the reader, and to refer 
him for its meaning in other passages to Brisson, Dirksen, or 
Heumann. So too now and then Mr. Roby translates expressions 
the meaning of which is so obvious to the meanest Latin scholar 
that one feels inclined to wonder why he did not give a complete 
English version of the text: thus he tells us that ce/eris rebus means 
‘other things’ (p. 39): ‘ mu/fis casiius ‘in many cases’ (p. 41): a4 
initio ‘originally ’(p. 44): corruissent ‘had fallen down’ (p. 61): frve- 
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tuarium quoque ‘a fructuary as well as others’ (p. 101): sunt casus 
guibus ‘there are cases in which’ (p. 103): generaliter ‘ generally’ (Pp. 
119): finge enim ‘for suppose’ (p. 128): exjus gratia ‘for whose sake’ 
(p. 152), &e. But these are small matters; they are mentioned 
only to show that the notes would not suffer for a little curtailment, 
while the general utility of the book to students, and its practical 
success, would probably be enhanced if the text had not been quite 
so much smothered under the Commentary. Fer the Commentary 
itself is excellent; it is not merely that no passage is left unex- 
plained which could possibly require explanation, but Mr. Roby 
has pondered every word in his text so deeply as never to fail in 
bringing out its full signification: and this 1s particularly to be 
commended, because the very single words of Roman Law are 
pregnant with meaning which a reader ordinarily careful is apt to 
miss. The note on ‘onium prediorum’ (p. 28) is an excellent 
example of Mr. Roby’s thoroughness in this line. Moreover, one 
has not to read far before one finds that Mr. Roby’s law may be 
entirely depended on. In many cases he might have saved space 
by referring to other English books which treat fully and correctly 
of matters arising incidentally out of the text (e. g. the remedies on 
Furtum, p. 92), but he prefers to do his work in thorough fashion, 
though a great number of his notes do not add much to information 
already accessible to English readers. Here and there, however, 
we find pieces of independent work. Among these are the dis- 
cussion (pp. 29 sqq.) of the question whether it is not a mistake to 
suppose, as most writers do, that provincial land could not be 
owned ‘ex jure Quiritium’ before the time of Justinian, and the 
examination of the terms xzovra, noria, in connection with noxal 
surrender (p. 132). and of the principles on which the Romans 
calculated the capitalised value of a life interest (p. 188). But most 
of the notes are very good, even when they do not add much to 
what we knew already: as among the best 1 should select those on 
pactio et stipulatio as a mode of creating servitudes (p. 37): the 
fructuary’s right to minerals (p. 109): the owner's incapacity to 
acquire servitudes for or impose them on property subject to a 
usufruct (p. 124): the rights of masters over their slaves’ persons 
(p. 128): wswcayo in connection with the acquisition and extinction 
of servitudes (p. 137): capitis deminutio (p. 165): peculium (p. 193): 
and res judicata (p. 199). 

I have noticed but few mistakes, but, such as they are, no doubt 
the author would like to have them pointed out. On p. 36 he says 
that under Justinian’s law every legatee had a vindicatio for the 
recovery of the res legata; the better opinion seems to be that this 
was so only where the res legata belonged to the testator (see 
Windscheid, iii. p. 361). In the enumeration of the cases of missio 
in possessionem on p. 55 that which perhaps most frequently 
occurred is omitted, viz. the grant of possession of an insolvent's 
estate in the procedure by bonorum emptio introduced by Publius 
Rutilius (Gaius, iii. 79). ‘On p. 93 a note is so carelessly worded as 
to lead one to suppose that coxdictio was in form ‘arbitraria, which 
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many persons less learned in Roman Law than Mr. Roby must 
know was not the case. On p. 99 the ‘interpretatio’ which the 
earlier Republican jurists brought to bear on the Twelve Tables and 
other old Statutes is confused with the prietor’s activity in granting 
actions on cases not strictly speaking within their letter. The 
juristic interpretatio of the & Ayuilia mentioned by Justinian in 
Inst. iv. 3. 10 is quite different from its extension by actiones 
in factum, which no Roman would have included under the term. 
Some of Mr. Roby's terms and expressions also are not very happy. 
To render ‘coemptio, the process by which manus was sometimes 
created, by co-purchase (p. 53) is misleading, because there was 
nothing mutual about it in historical times. So too the use of 
‘injunction’ for all sorts of interdicts (p. 100) is liable to confuse an 
English reader, who distinguishes an injunction from a mandamus : 
and the same may be said of ‘cestui que trust’ for fidei commis- 
sarius (p. 83), for there is nothing in Roman Law corresponding to 
the permanent fiduciary relation between trustee and cestui que 
trust, and a reader might hastily associate with the Roman relation 
ideas of legal and equitable ownership and so forth which would 
lead him into error. On p. 97, proprietarius is represented by ‘ pro- 
prietary ’ instead of ‘proprietor.’ ‘Head-breaking’ (p. 166) for capitis 
deminutio is simply grotesque. There are also a few misprints 
which have eseaped ‘Mr. Roby. About half-way down p. 37 ‘ con- 
tact’ should clearly be ‘contract’; and on p. 40 ‘distinction’ is 
printed for ‘destruction.’ On p. 84 it is difficult to see why a 
dominus who hired the usufruct from the fructuary should be liable 
to the latter by an action on ‘sale’; of course it should be ‘hire.’ 
At the bottom of p. 87 there is something wrong about Inst. vi. 30. 
1.18. pr. But speaking generally, the proofs have been corrected 
with great care; there is an excellent index; and the type and 
paper of the book are worthy in all respects of the Cambridge 
Press. Mr. Roby may justly consider that he has laid English 
Romanists under a deep obligation, for notwithstanding a few im- 
perfections, his book will enable them to do some intelligent work 
at the Digest, which hitherto has been little more than a terra 
incognita to most persons in this country who have acquired a 
competent knowledge of the elements of Roman Law. The field 
was so vast, and the maze so great, that their heart has failed them. 
But they will now be no longer able to plead that they do not know 
where to go to find out all about it. The only danger seems to be 
that they may fear that they have got to find out more than they 
have time for; and it is for this reason that I could have wished 
Mr. Roby had been in places less exhaustive and less learned. 


J. B. Moye. 


Nore. 


Professor Baron, of the University of Bern, has recently pub- 
lished through Simion of Perlin the first part of a new ‘Geschichte 
des Rémischen Rechts,’ which contains ‘ Institutionen’ and Civil 
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Process: the second part, which will deal with ‘Staatsrecht, 
Criminal Law and Procedure, the Sources of Roman Law, and the 
juristic literature, may be expected in 1887. The present volume, 
which covers 471 pages, is characterised by the same lucidity and 
historical power which have won such a reputation for the author's 
‘Pandekten.’ In arrangement the order of the Institutes is more 
closely followed than by most of the German Institutional writers, 
the chief disturbance being the excision of the law of inheritance 
from between the law of rights in rem and that of obligations, and 
its discussion between the latter and the law of civil procedure. 
In execution the book steers a course midway between such works 
as that of Puchta on the one hand, and those of Hilder, Marezoll 
and Salkowski on thie other: the original texts are not cited, as 
they are by the latter writers, so that the exposition is fuller and 
more continuous. To students of Roman Law who read German 
this edition may be safely recommended. J. B. M. 


Notes on some of the Characteristics of Crime and Criminals 
in the Peshawar Division of the Panjab, illustrated by 
Selections from Judgments of the Sessions Court from 
1872 to 1877, by G. R. Evsmiz, B.C.S., Judge of the 
Chief Court of the Panjab, and late Additional Commis- 
sioner and Sessions Judge, Peshawar. Lahore: Printed 


by W. Ball, 1884. 8vo. 147 pages. 

Mr. Etsmir has done good service to young magistrates com- 
mencing an Indian career, especially to those whose lot may be 
cast on our interesting North-West frontier, by the admirable 
illustrations he has given in his recent work of the difficulties that 
are encountered in dealing with crime in localities where unseen 
forees are enlisted against the authorities in the shape of the 
prejudices and superstitions that have been in existence for long 
centuries before our efforts to introduce a civilised system of 
judicature commenced. 

No one could have approached this task with a more valuable 
and varied experience than the author, who held for many years 
the position of Sessions Judge of the Peshawar Division, and was 
then promoted to a seat on the Judicial Bench at Lahore, the head- 
quarters of the Panjib, where he has to confirm sentences or to 
review judgments on appeal. 

The young English officer has to learn that many offences regarded 
as such by ourselves are looked upon as virtuous deeds by the people 
whose evidence we seek in our efforts to bring the criminals to 
justice. Such criminals are locally considered martyrs to principles. 
Old feuds are for the moment forgotten in a general attempt to 
sereen the accused; and when to such difficulties as these we have 
to add the venality of the police authorities and the not unnatural 
dislike of all classes to sacritice their time and pursuits to attendance 
in courts for the most part presided over by foreigners, it will be 
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readily admitted that our judges and magistrates on the frontier 
are heavily handicapped. Last and not least, it must be borne in 
mind that the language in which the evidence is given is commonly 
Pathan or Afghan. which very few of our hard-worked officers 
have leisure to acquire a full knowledge of. Any shortcomings 
in this respect must, it need hardly be said, add greatly to 
the opportunities of corrupt interpreters, or to the possibilities of 
misunderstandings and mistakes in translating depositions. Some- 
thing has been etfected of late years to remedy this weak point by 
examinations in Pushtoo, on passing which the successful candidates 
receive special allowances. 

| had nearly added to the other difficulties the ignorance that 
prevails even more than in other parts of India, but that I recalled 
to memory instances in which ignorance facilitated the course of 
justice; as, e.g. when the accused had hacked a dead body to 
support their made-up story of the cause of death, unconscious that 
a Civil surgeon could, and did, give evidence that the wounds were 
inflicted after death! On the other hand, the Special Correspondent 
of the ‘Times’ tells us (Nov. 24) that the criminal classes are being 
educated in a very wrong direction. The telegraph wire fixes a 
rendezvous hundreds of miles inside our frontier; the State or other 
railway conducts the criminals comfortably to the scene of action ; 
the Parcels Post thoughtfully carries their arms for them, saving all 
anxiety as to personal search; and tlie Money Order Office ultimately 
sends them their share of the ‘swag!’! 

In the face of such an undesirable display of intelligence we need 
all the resources of civilisation, and it is to be hoped that the well- 
considered propositions of the Panjab police officers, as referred to 
in the * Times’ telegram from India, may be carried into effect, and 
a joint action of the local and railway police and telegraph agents 
be devised. No preeaution tends more to defeat police corruption 
and the efforts to cause a miscarriage of justice by misrepresentations 
of the facts of a case than the absolute insistence on a report being 
submitted by the local inspector /irecf/y a report of a crime has been 
received at a police station. Once give time for the concoction of a 
long and plausible story, and the result not uncommonly is that 
exceeding great pains are taken to misrepresent the facts for one or 
more bad objeets—say to screen an offender who has paid hand- 
somely, or to save trouble to the village community by throwing the 
responsibility on neighbours, or to punish some enemy who can be 
accused by witnesses who from partizan feeling or for very small 
payment are ready to tell any story that may be put into their 
mouths. 

As to ignorance, I may mention here an instance of what has been 
possible in the way of superstition—far more so formerly than now 
—on the part of our native subordinate magistrates. A gentleman 


' The ignorance of a criminal helped the presiding officer to feel certain that his 
judgment was correct in a case where Major (now Sir Harry) Lumsden explained to the 
accused that he had been convicted of murder and would be hanged, on which the man 
cried, ‘ Justice, justice! Tam innocent! I did Not murder him ; I only held his legs, 
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of considerable experience and great merit, and one for whom I had 
the highest respeet, once in committing a murder case for trial 
wrote much as follows in summing up the evidence he had collected : 
‘And now, what account of the crime does the accused give? His 
story is that the deceased man was murdered by a Djin; and what 
are the ascertained facts? It is proved that deceased was stabbed 
with a knife or dagger, while, as is well known, a Djin (or demon) 
strangles his victim’ T 

Some striking cases are given by Mr. Elsmie showing the 
difficulties created by the common attempts made to add false to 
true evidence in support of an accusation, and to accuse the instigator 
rather than the actual perpetrator of a murder; or, to quote from 
the book, ‘The unfortunate thing is, that one cannot believe . 
as it is the constant practice in this country for wounded men not 
to take the names of those who actually wound them and whom 
they distinctly recognise, but to denounce the persons who they 
feel sure were the instigators of the attack. thereby defeating their 
own object and the ends of justice. Ayain, a quotation is given 
from a judgment recorded in the Lower Provinces (of Bengal) as far 
back as 1803, bearing on this matter :— 

‘,.. Very frequently the witnesses ... swear to facts in themselves 
utterly incredible for the purpose of fully convicting the accused, 
when, if they had simply stated what they saw and knew, their 
testimony would have been sufficient. They frequently, under an 
idea that the proof may be thought defective by those who judge 
according to the Regulations, and that the accused will escape and 
wreak their vengeance upon the witnesses who appear against them, 
exaggerate the facts in such a manner that their credit is utterly 
destroy CE, cee 

I have never heard of any sacrifice of self on the frontier quite 
equalling that which I believe has been known to occur in China, 
of a criminal or his relations paying a man to take his place at the 
seatfold ; but a very remarkable case occurred of a man feigning to 
be a murderer at the time Shere Ali—who afterwards earned an 
infamous notoriety as the assassin of Lord Mayo—was charged with 
the murder for which he was convicted and sent to the Andamans. 
The commencement of Shere Ali's defence at Peshawar was that a 
carpenter who resided in the same village as the murdered man and 
was known to have a bitter feud with him was the real culprit and 
should be arrested at once. Mounted police were promptly sent to the 
village, only to find that the carpenter had just decamped to the hills. 
His hiding-place having been discovered in independent territory, 
men were sent to learn, if possible, what share, if any, he had had 
in this murder; and these returned to depose that the refugee openly 
avowed and gloried in his crime. More than a year afterwards the 
writer of this paper, who had tried the case, was riding out of the 
Khyber Pass with some Affghans, when one of them said on passing 
a graveyard, ‘That is the tomb of Hyder, the uncle of the man 
murdered by Shere Ali. Q. ‘What became of the carpenter who 
fled at the time?’ A. ‘ He is still in the hills. Q. ‘ Had he any- 
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thing to do with the murder?’ A. ‘ Nothing whatever. Shere Ali 
promised him three hundred rupees to abscond so that his guilt 
might be assumed.’ Q. * And did he get the money?” A. ‘Not de; 
how could he when Shere Ali was imprisoned and sent away?’ 
I may add that in this case I noticed utter inattention to the 
evidence on the part of the assessors, who at the close of the 
roceedings, without consultation, found a verdict of * Not Guilty. 
Sent on ascertaining the reason for this, I instituted enquiries in 
the town of Peshawar where they lived, and found that they made 
no secret of their reasons: which were, ‘ Whether Shere Ali killed 
the man or not, he was more than one life to the bad in the blood- 
feud, and so was justitied in taking this life.’ 

The most startling instance I can give of the curious mixture of 
good and bad in a frontier murderer carries me back thirty-five 
years. Kohat had just been annexed. A murder oceurred twenty 
miles west of that place; a young man stabbed his enemy in the 
stomach at night as he slept, and escaped over the range of hills 
close by into Afridi-land. The police seized his family and chattels 
and sent them off to Kohat. An order was at once sent on the 
report of this action to release them, but before the order could be 
carried out the murderer had re-crossed the range, surrendered 
himself to the police inspector at Kohat, and requested that his 
relations might be set free. 

Here is another Kohat case. A boy of sixteen or seventeen being 
asked for his defence, naively stated: ‘I asked for the hand of 
in marriage. Her parents laughed at me, saying, “ Your enemy is 
alive.” I enquired, * And why my enemy?” They said, “Go and 
ask.” I did so, and learnt for the first time that my mother had 
eloped in my infaney with the man they called my enemy, and had 
died of cholera soon after. but her paramour was alive. I said, 
“Can any one tell me where he lives and point him out to me?” 
Some one agreed to do so, and I went with him many miles; he 
was pointed out to me, and I stabbed him.’ 

In another case a witness for the prosecution gave details of a 
murder and the reasons for it, winding up with this remarkable 
avowal: ‘ By right and relationship it was my duty to carry on the 
feud, but I was a poor creature or I should be standing in the 
prisoner's place.’ 

There is a grimly comical side to the following anecdote. A well- 
to-do Pathan landowner and a poor Cashmiri henchman were tried 
and convicted of a murder in Ensufzai in the Peshawar Valley, and 
both throughout the proceedings from the police station to the gal- 
lows stoutly denied all share in the crime. Just before they were 
hanged the Cashmiri called to the other,‘Oh Khan, you said you 
would have my family provided for if things went wrong with me 
in this matter. The other paused for a minute, and then called to 
a man in the crowd, ‘Oh, so and so, see that his people are cared 
for!’ and that order was doubtless as efiective as any regular will 
would have been 

One result of the untrustworthy oral evidence given from such 





a ie tt ee i 





Jan. 1885. | Reviews and Notices. 117 


crooked motives as indicated in the foregoing remarks and in the 
sample cases quoted in Mr. Elsmie’s work is that the magistrates 
and judges on the frontier, and indeed more or less all over India, 
lean more on circumstantial evidence than they do here; for, as has 
been well said, though circumstances can lie they seldom do so, 
while Oriental witnesses almost invariably distort and commonly 
invent facts as they tell their story; and often so cleverly that the 
most experienced officers, both native and European, are puzzled. 
As Mr. Elsmie writes, ‘The judgments of native officers constantly 
proclaim the inability of the writers to distinguish between truth 
and falsehood in oral evidence.’ Again: * Assessors (native) have 
often replied to me, “God only knows. Everything depends on 
whether he (witness) has a motive for speaking falsely or not.” ’ 

I have yet to notice one more strong motive for withholding 
evidence or stating what is false. The consequences of otlending 
an influential neighbour in the Peshawar Division are often terrible 
and form the best excuse for lying witnesses. Persecution or even 
death may follow hostile evidence against a village tyrant. and, on 
the other hand, powerful friends may be gained by screening an 
otfender. 

The best weapon with which to meet the many and lamentable 
obstructions to justice that have been referred to is personal and 
prompt investigation on the scene of the crime. where this ts possible : and 
it pains me to add that such investigation is becoming less and 
less possible under our modern system of work. As a rule, any 
officer who gave a day to investigating on the spot a murder 
or wounding case would find that important work in other 
departments would have to be neglected and arrears would 
begin to accumulate. As matters stand, our police officers and 
magistrates can only afford in exceptionally important cases to 
give their time for many hours consecutively to following up the 
threads of enquiry on first receiving a report of a crime, though 
every hour that is lost greatly improves the chances of escape of 
the criminal. 

RicHARD PoLLock, 


Late Commissioner, Peshawar. 


Pleas of the Crown for the County of Gloucester Leore the 
Abbot of Reading and his fellow justices itinerant in the 
Jitth year of the reign of King Henry the Third and 
the year of Grace 1221. Edited by F. W. Marrianp. 
London: Maemillan & Co., 1884. Svo. pp. lii and 155. 

Tur Peshawar frontier in the nineteenth century is very unlike 

Fngland in the same century, but much less unlike England in the 

ninth century, or even in the thirteenth. A piece of solid and 

carefully produced evidence, like this of Mr. Maitland’s, is of more 
value than infinite speculations in showing us what rough work 
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law has had to do in the West, as it still has in the East, and very 
lately had in the farther West, before the fabric of modern civiliza- 
tion was solidly founded. Law is the master-builder of the 
commonwealth, but it can in no wise be said of her that ‘she lays 
her beams in music.’ These old records of Gloucestershire, like 
those late ones of Peshiwar, are a tale of discord and violence. So 
far their burden is more modern (for ancient and modern are not 
terms of chronology in these matters), that the blood-feud is not the 
dominant motive of man-slaying. ‘For the more part the crimes 
are the crimes of plunderers ; a gang of robbers breaks a house, 
slays, and steals’ (Introd. p. xxxv). The ‘manly English habit’ of 
trusting to nature's weapons—if it ever really existed as a national 
habit—was yet unborn in the year 1221; for Mr. Maitland notes 
that ‘stabbing is a very common crime; the Englishman carries a knife 
(cnipu/um), and on occasion uses it’—therein resembling the modern 
Pathan, though I doubt if any form of medizval European knife 
can have been so truculent a weapon as the Afridi c4dra. * Robertus 
filius Reginaldi oecidit Samsonem filium Aldithe quodam enipulo et 
fugit ;’ * Hugo Roller pereussit Mareum Aventure quodam cnipulo 
in reditu de quadam eervisia [ale in the sense of feast] ita quod 
ipse obiit de plagis;’ these are typical entries of the simplest kind, 
found by opening the book almost at random. Slaying, wounding, 
flight of slayers or suspected persons, fines imposed on townships, 
tithing-men, and pledyes, deodands for deaths by misadventure, now 
and then a trial by battle, with mention of the barbarous sentence on 
the vanquished party; such are the staple contents of the record 
transcribed and printed by Mr. Maitland. 

The text comes from two rolls preserved in the Record Office, of 
which a concise but sufficient critical account is given in the 
Introduction, otherwise a most interesting and scholarly piece of 
work. Doubtless we shall recur more than once in this Review to 
the matters discussed or touched upon in it, and more or less eluci- 
dated by every fresh publication of documents belonging to the 
first half of the thirteenth century, the most critical period in the 
development of the Common Law and its procedure. When 
Mr. Maitland can say, and truly say, that ‘ the revo of English 
Law, and in particular the history of the petty jury, is still in MS., 
there is enough investigation yet to be done to last our time. If 
the Inns of Court (that is, their present anomalously constituted 
governing bodies) took anything like an adequate view of their 
duty to the profession and the public, these things would not be 
left to the private enterprise of a few scholars, some of them (to 
their praise and our shame be it said) neither lawyers nor English- 
men. Not the least curious of our nineteenth-century sights for 
gods and men is Professor Vinogradotf of Moscow discovering 
Bracton’s notebook in the British Museum, amid the profound 
indifference of English lawyers. Meanwhile we must be the more 
thankful to an English lawyer who, like Mr. Maitland, does not 
amid the business of his profession forget that it is a science as well 
as a business, and a science interwoven with the history of civiliza- 
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tion itself. This first published work of the newly elected Reader 
in English Law at the University of Cambridge may be taken, let 
us hope, as an earnest of what both our Universities (rich as they 
both of them are in unexplored MS. treasures) may ere long 
accomplish in this kind. 


F. P. 


De la forme dite ‘Inokosna’ de la tamille rurale chez les 
Serbes et les Croates. Par V. Boaisié. Paris, 1854. 
Svo. 49 pages. 


THE object of this tract is to call attention to facts in the South- 
Slavonian type of family law which have been hitherto neglected 
not only by writers on the subject, but in local legislation. Three 
types exist (apart from the complications caused by Mahometan 
law in the case of Moslemized Slavs): namely, the composite 
family of several houscholds of the same generation dwelling in 
common ‘za/ruga), the single family under one ancestor (/xokvsna), 
and the ‘urban family,” which is just like a family in Western 
Europe, and, as far as its mere composition is concerned, is like the 
inokosna. The head of the zadrvga is not a proprietor, but only an 
administrative chief, liable to be deposed, and subject to the claim 
of any adult male member of the community to partition of his 
share. Succession on death, in the sense of Roman and Western 
law, is unknown. The ‘urban family’ is on these points like the 
Roman or West-European family, and thus radically different from 
the ca/rega, which on the other hand is strikingly like the Joint 
Family of Hindu law. Now the ‘xohosna or inokostina has been 
commonly assimilated, both by text-writers and legislators, to the 
‘urban family.’ M. Bogisi¢ affirms, from his own knowledge of 
Montenegro and Herzegovina, that this isa mistake. The ‘nohosna 
is really a simpler form of the zadrvga; it consists of only one 
household, or rather group, but the customary rules as to the powers 
of the ancestor, an adult son’s right to call for partition, &c., are, 
mutatis mutandis, the same as in the composite family. M. Bogisié 
further shows that the popular use of the word cadriuga and its 
cognates does not bear out the technical and exclusive meaning put 
upon it in books. In his own words: ‘La plus grave erreur com- 
mise A ce sujet a done été, A notre avis, dattribuer erc/ysirement A 
lunion de plusieurs familles dans une maison le caractére d’associa- 
tion, de collectivité économique propre a notre famille villageoise et 
de le refuser a la famille o& ces rapports (vfer/ami/iave n existent 
pas.’ 

Practically, the conclusion is to warn the princes and rulers of 
South-Slavonie folk against errors of the kind which have now and 
again been committed, with the best intentions, by British legis- 
lators and settlement officers in India. From a scientific point of 
view we need not insist on the importance of having verified and 
living examples of a type intermediate between the Joint Family 
and the Urban Family, or ordinary individual family of Western 
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Europe; resembling the former in its institutions, the latter in its 
component parts; capable of easy transformation into the * urban’ 
type, and still more easily confounded with it by outside observers 
before the transformation has really happened. 


Marcus Aurelius Antoninus. By Paut Barron Wartsoy. 
New York: Harper & Bros. ; London: Sampson Low & 
Co., 1884. 8vo. pp. x and 338. 


ABovT sixty pages of this book are given to an account of the 
legislation and law reforms of Mareus Aurelius, the only full and 
continuous one, we believe, that has ever appeared in English. 
Historical students of Roman law will find it useful for reference 
and as a guide to the authorities. 

Mr. Watson's interpretation of his text, however, cannot always 
be safely accepted. He is ever zealous for the honour of his hero 
(though the ruler whose virtues could warm Gibbon almost to 
enthusiasm assuredly stands in no need of excessive commendation), 
and his zeal is not always according to knowledge. In other 
things Mr. Watson writes like a scholar; but he does not seem to 
be familiar either with Roman law generally or with the Latin of 
the Digest. Hence some curious misunderstandings. 

‘The compilers of the Digest have preserved a letter in which 
Marcus recommends that a slave, who under torture had confessed a 
crime of which he turned out afterwards to be innocent, should be 
set at liberty in recompense for the indignity he had suffered.’ The 
reference is to D. 48, 18,1,27: where, instead of the pretty stor 
related by Mr. Watson, we find a runaway slave accusing bot 
himself and others in order to get permanently free from his 
master ; the slave is convicted on his own confession, but execution 
respited for examination of and concerning the alleged accom- 
plices; this examination proving the tale false, the Emperor's 
decision is that the slave had better be sold under the direction of 
the court—per officium distrahi—a rather ditlerent thing from being 
set at liberty. The only person to be recompensed is the master, 
who is to get the slaves price, but not be at liberty to buy him 
back. There is an even more extraordinary mistranslation of D. 25, 
3.5.14. ‘You have no claim upon your father for that which the 
sentiments of humanity command you to furnish your daughter, 
even though 4/« father did pay the expenses of educating him does 
not represent either the grammar or the sense of ‘ Non impetrare 
debes ea quae exigente materno affectu in filiam tuam erogatura 
esses etiamsi a patre suo educaretur. Oddest of all perhaps is the 
extraction of paternal philanthropy from a rule which may have 
been sound economy, and in the long run true humanity, but is 
in fact directed against the spending of public money in disguised 
alms. ‘Minime aequum est decuriones civibus suis frumentum 
vilius quam annona exigit vendere ’ (D. 48, 12, 3. pr.) becomes in 
Mr. Watson's hands, ‘ Marcus Aurelius declared it illegal for the 
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provincial senate to offer grain of an inferior qualify to that furnished 
by the pracfectus annonae in Italy.’ It is not a matter even of law 
Latin that ri/ivs in connexion with readere cannot mean anything 
but ‘cheaper. Comparing the more clearly expressed statement in 
D. 50, 1, 8, the result seems to be that local authorities were 
neither bound nor entitled to apply municipal funds in selling 
grain to the citizens at a loss. There is no reason to take annona 
for anything but the current market price. 

It is a simpler feat, but verging on simplicity in another sense, to 
discover deep motives of humanity in a fugitive slave law of the 
most commonplace kind, and to admire the condescension of a 
prince who ‘did not by any means confine himself to questions of 
universal justice, but often spent his time in the bare interpre- 
tation of the Roman law,—of which law he was the supreme 
official interpreter: as if one should express infinite obligation to 
the House of Lords for graciously entertaining an appeal on the 
construction of a statute. Not every one that prints «'s for r’s, 
and spells Vergil with an ¢, can safely attack Roman law texts 
without due training. It is a pity that Mr. Watson did not get 
these pages revised by some competent civilian; and the more so 
because in other respects (of which we cannot in this Review take 
particular notice) his book has a good deal of merit. 


Leading Cases on the Law of Torts. With Notes. Edited 


by W. E. Barn. London: Stevens & Sons, 1884. 8vo. 
494 pages. 


Mr. BALL’s volume of Leading Cases on the Law of Torts is in 
substance an English edition of Mr. Melville Bigelow's (Boston, 
Mass., 1875). ‘The selection of leading cases.” says Mr. Ball, ‘is 
nearly the same as Mr. Bigelow’s, and I have incorporated such of 
his notes as related to modern English law, and appeared to me to 
be useful from the point of view ot the English practitioner. It 
would have been more graceful. not to say more frank. to retain 
Mr. Bigelow’s name on the title-page; but Mr. Balls acknowledg- 
ment is in terms sufficient. Comparison of the two books shows 
the English editor’s changes to be as follows. 

Mr. Ball has given in full as leading cases a certain number of 
English decisions which are not in bigelow. He has likewise 
added notes of his own in which the results of other decisions are 
stated and discussed. These notes appear to be careful and 
useful: and to say that we do not always agree with Mr. Ball is 
merely to say that in the law of torts many things are still difficult 
and doubtful. For example, the more we retlect on the doctrine of 
Lumley v. Gye, 2 EF. & B. 216 (notwithstanding its confirmation by 
the majority of the Court of Appeal in Boren v. /a//. 3 Q. B.D. 333). 
the less are we satisfied with it: on the other hand, we do not share 
Mr. Ball's doubts as to the correctness and authority of the decision 
in Barwick v. Euglish Joint Stock Bank, La. R., 2 Ex. 259. But there is 
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room eneugh for difference of opinion on both points. In some 
eases Mr. Ball's additions are meagre; thus he gives only one very 
compressed paragraph to the Employers’ Liability Act, and does 
not refer at all to the decisions upon it. Sometimes, also, Mr. Bige- 
low's references to cases which at the time of his publication were 
not accessible to him in the Law Reports have not been completed 
by Mr. Ball, as they might and should have been. It is not satis- 
factory to find so well-known a ease as Peck v. Guracy, decided and 
reported more than ten years ago (1873; L. R.,6 H. L. 377), cited 
only from the Law Journal. 

So much for the additions. In omissions Mr. Ball has gone to 
work in a sweeping fashion, so sweeping as gravely to detract, in 
our opinion, from the value of his work. First, he has omitted 
almost the whole of Mr. Bigelow’s historical notes. Now Mr. Bige- 
low's exposition is not infallible, nor his scholarship always above 
suspicion. But he has collected with great industry, and set forth 
on the whole in a clear and convenient manner, a considerable 
mass of learning which is of no small-use to historical and scientitic 
students of the Common Law. Mr. Pall has no doubt gained space 
by leaving out all this, and perhaps thinks it makes the book look 
more practical. We think the gain (if any) is too dearly bought. 

Next is a more serious matter. For some reason we cannot un- 
derstand Mr. Ball has not only substituted English cases for the 
American cases given at large by Mr. Bigelow, but he has struck 
out wholesale the references to American cases in the notes. This 
we cannot but think a capital error. As a matter of saving trouble, 
it would have been quite as easy to reprint Mr. Bigelow's cases and 
references, or, the more important of them, with a warning that the 
English editor did not undertake their criticism or verification. 
And it so happens that in several departments of the law of torts 
the best American authorities are particularly instructive. The 
rules of a masters liability fer the negligence of his servants, 
and the limitation of that liability when the party injured is a 
fellow-servant, have nowhere been so clearly stated as by Chief 
Justice Shaw of Massachusetts in /arwell vy. Boston and Worcester 
Railroad Corporation, which Mr. Bigelow very properly gave as a 
leading case. Not only the text of this judgment, but all reference 
to it, disappears in Mr. Palls work. We are far from wishing to 
encourage the indiscriminate citation of American cases ; but there 
is no wisdom in running into the opposite extreme and throwing 
them away when they are given to one’s hand. 

The result is that, while Mr. Ball's book may be found acceptable 
as a supplement to Mr. Bigelow’s, it will not supersede it even in 
this country. And, having regard to the seant courtesy with which 
Mr. Bigelow has been treated in the appropriation of his work, we 
cannot pretend to desire any such result. 
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The Law of Trade Marks and their Registration, and matters 
connected therewith, including a chapter on Goodwill, ete. 
By Lewis Boyp Srpastian, B.C.L., M.A., of Lincoln's 
Inn, Barrister-at-Law. Second Edition. Stevens & 
Sons, 1884. 8vo. 560 pages. 


Mr. SevaAstiAn has considerably expanded his book from the 
first edition of 1878. The result is a careful and well-digested 
text-book on the law of trade marks and the closely related topics. 
No pains have been spared to exhaust every source of information 
and authority within the scope proposed. For English cases he has 
not only ransacked the ordinary reports, but has from time to time 
collected from sources for which he vouches—in many cases from 
his own notes taken in Court—a large number of otherwise un- 
reported cases. Of these the cases prior to 1879 will be found in 
his Digest of Trade Mark Cases published in that year. Of the 
later ones brief particulars are to be found in the notes to the 
present book. The American Reports have been well searched, 
and are used not without discrimination. Scotch and Irish decisions 
receive a fair share of attention: and even decisions of the Scotch 
Sheriff Courts—as selected for publication in the Scottish Journal of 
Jurisprudence—have been utilised. It may be remarked by the way 
that the written decisions of these judges ordinary—who have 
unlimited jurisdiction (subject to appeal to the Court of Session) in 
questions relating to personal property—are likely to be sound and 
carefully reasoned. Contributions are also levied from the decisions 
of the High Courts in Calcutta and Bombay; and those of the 
Supreme Court in Victoria are not neglected. 

Sen this considerable mass of authority, embracing over 1eco 
cases, the essence is compressed within a moderate compass. The 
principles of the law are clearly laid down and the matter skilfully 
arranged ; so that the reader is not bewildered, as is the case in too 
many text-books, with a congeries of ill-assorted and contradictory 
dicta, The author is not indeed absolutely free from the usual 
propensity of text-writers to quote the language of a judge after the 
manner of an orthodox divine citing Scripture; but the quotations 
are in general appropriate, and not without coherence with the text 
in which they are incorporated. He is not, on the other hand, afraid 
to state his own opinion on a comparison of conflicting doctrines. 
Thus after showing (p. 54) that an ordinary adjective, descriptive 
of quality, cannot be appropriated as a trade mark; he cites 
American cases in which this doctrme has been extended so as to 
exclude a device indicating that the goods were manufactured by a 

articular firm as +// as that they were of the best quality made 
by such manufacturer; and shows that the English rule which 
almits of a trade mark having this double significance is the more 
reasonable and convenient. 

In regard: to the language in which the principles of the law have 
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been expressed, the author might perhaps with advantage have 
adopted a more critical attitude. For example, he constantly uses 
the word ° fraud’ as denoting something which does not necessarily 
imply frandulent intention, At p. 156 he says: ‘Even though it be 
admitted that the Law of Trade Marks is based upon a right of 
property, fraud also is necessary to entitle the owner of the trade 
mark to redress. But the fraud does not consist in an intention to 
deceive on the part of the defendant, but in an actual deception, or 
in the creation of a probability of deception, independently of any 
fraudulent intention. As authority for the first proposition in this 
passage he cites the judgment of Sir G. Mellish in Stayer Manr- 
Jacturing Cov. Wilson (2 Ch. D. 434-53). Sir G. Mellish however 
does not use the word ‘fraud’ but ‘false representation.” while he 
explains that Courts of Equity interfere although the thing was 
done perfect/y honest/y. The language of Sir G. Mellish is not above 
criticism ; and it may not be difticult to find respectable judicial 
authority for the author's use of the word ‘fraud.’ It is, indeed, 
easy to understand from the history.of the development of the Law 
of Trade Marks, as well as of the doctrine of ‘representation’ in 
Courts of Equity, how the word ‘fraud’ came to be thus loosely 
applied in discursive judgments. But this inaccurate use of the 
word is carefully avoided by most, and has been energetically 

rotested against by at least one, of the highest judicial authorities'. 
There is no excuse for its admission into a text-book. The author's 
meaning in the above passage might have been, without misuse of 
ordinary language expressed as follows: ‘Although the Law of 
Trade Marks is based upon a right of property, it is also necessary, 
in order to entitle the owner to redress, to suggest a case of actual 
or probable deception—with or without the intention on the part of 
the defendant to deceive.’ 

The Appendices consist of (A) The Patents, Designs, and Trade 
Marks Act, 1883 (so far as relates to trade marks), and the relative 
Rules and Instructions of the Poard of Trade; (B) A very full and 
valuable collection of Forms and Precedents; (C and D) Various 
statutory enactments with regard to marks on goods; (E) The 
Statute Law of the United States and a copy of the treaty between 
that country and our own for reciprocal rights, including the most 
favoured nation clause in everything relating to property in trade 
marks and trade labels. Prefixed to the volume are also the 
international arrangements for protection in patents and trade 
marks adopted (under the powers of the 1¢3rd section of the Act 
of 1883) by Order in Council of 26th June, 1884. The Index is 
adequate. In a word, the book is a complete compendium of the 
Law of Trade Marks ; and will be most useful either as an aid to the 
lawyer, or a handbook for the trader who would fain dispense with 
a lawyer's assistance. 

' See judgment of Bramwell L. J. in Weir v. Bell, 3 Ex. D. 243, and of Lindley L. J. 
in Smith v. Chadwick, 20 Ch. D. 27, 79; and the speeches of the Law Lords in same 
ease, g App. C. 187. 
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The Patents, Designs, and Tr re Masks Act, 1883, with the Rules 
and Instructions, ee. By J. E. Crawrorp ite xro, LL.M., 
ete.,of the Middle Temple, Barrister-at-Law. 8vo, 429 pages. 

Tue scope of Mr. Munro's book is confined to editing the Act, 
with the relative Board of Trade Rules and Instructions, adding an 
introduction and notes strictly confined to the matters comprised in 


* the various sections of the Act, and Appendices containing forms of 


pleading and injunction orders, and conveyancing precedents. 

With the substantive law of patents and trade marks—which, 
cenerally speaking, remains unaltered by the Act—he does not 
profess to deal fully; so that important questions, such as novelty 
and subject-matter of a patent, and the nature of the right protected 
or of the invasions restrained, are only slightly handle nd. 

The introduction succinctly explains the object and scope of the 
Act of 1883, and the changes made in the previously existing law. 
An account of these changes necessarily affords scope for variance 
of opinion ; and Mr. Munro has perhaps attached undue weight to 
the requirement (sec. 5 of the Act) that the complete specification 
must ‘end with a distinct statement of the invention claimed. He 
adds (p. xlvi) the comment, ‘and be not as heretofore chiefly used 
for the purpose of disclaiming what is old.’ And (on p. 8) he 
makes a somewhat similar comment, referring to P//mpfon v. Spiller, 
6 Ch. D. 426. All this implies that not only must the formal claim at 
the end of a specification contain something more than the claim at 
the end of a well-drawn specification in the form usual before the Act, 
but that this formal conclusion may have a totally novel importance in 
the construction of the patent. The suggestion is startling: and the 
point may arise for decision sooner or later. In the meantime it seems 
reasonable to prefer the view that this clause of the Act is merely 
directory, and intended to lead to uniformity in the style of specifica- 
tions ; but not to add a new pitfall in the way of honest patentees. 

The notes which are appended to the various sections of the Act, 
as printed in this book. consist of illustrations by reference to cases 
in the English Courts. in which the gist of each decision is briefly 
and clearly stated. Of the Appendices, perhaps the most useful 
and complete is that containing precedents for the conveyancer 
who has to deal with rights of patent, design or trade mark, 
and good-will. To this Appendix is added an Index to other pre- 
cedents of the like nature to be found in various books. The 
General Index is ample and carefully framed. 


The Law and Practice in Bankruptey under the Bankruptcy 
Act, 1883, and the Rules and Forms, with Notes. By i. 
CooreR WILLIis, Esq., one of Her Majesty's Counsel, 
assisted by A. R. Wurreway, Esq., Barrister-at-Law. 
London : Stevens & Sons, 8vo. 709 pages. 

The importance of the Law of Bankruptcy is little likely at 
present to diminish in this country: yet it might well be asked 
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whether there is room for all the treatises on the subject which 
have recently issued from legal printing-presses. In the keen 
competition of legal authorship now existing moderate merit 
cannot meet any success; mediocrity is no more allowed to 
legal writers now than it was in the time of Horace allowed 
tu poets. 

In this however, as, we apprehend, in every other branch of 
literature, there is room for a really good work, and we are fortunate 
in finding that the present treatise is one of this character. Both 
the method and the matter of the volume are, in our opinion, de- 
serving of the highest praise. The Act is given in extenso, with a 
commentary upon each section. This commentary, so far as we 
have tested it (and we have taken some pains to do so), has the rare 
merit of being neither defective nor redundant. It tells the reader 
what he is likely to want to know, without shirking difficulties on 
the one hand, and without a parade of obsolete case-knowledge 
on the other. 

Critics must be eritieal, and we shall therefore be pardoned in 
saying that we should sometimes have liked important changes 
made by the new Act more emphasised by the author: thus we 
should have thought it better to call special attention to the novelty 
and importance of the provision enabling a debtor now to present a 
bankruptey petition against himself (op. cit. p. 32). We should also 
have liked to have had the author's opinion on many other sub- 
sidiary points, such for instance as the amusing little point 
arising under section 17, sub-see. 3 of the Act as to who is suf- 
ficiently ‘a representative authorised in writing’ of a creditor, and 
whether his counsel must be armed with such authority, or is 
sufficiently the a//er ego of his client without it. 

We should further have liked to have had the views of the 
author as to the arrangements which it is an open secret are 
now frequently made outside the Act. According to one authority, 
‘The bankruptcy of the country is being worked outside the 
Bankruptey Act'.’ This opinion is probably somewhat exagge- 
rated, but it represents nevertheless a reality, and it is probable 
that the reduction in the number of public failures is owing more 
to dislike of the present bankruptcy procedure and a consequent 
recourse to modes of private arrangement than to any improve- 
ment of credit. The legal pendulum is ever oscillating in bank- 
ruptey between a /aisser faire policy in which everything is left 
to a body of creditors too often careless and apathetic, and an 
officialism which is irksome alike both to debtors and creditors. 
The present Bankruptcy Act is an extreme illustration of the 
latter, and this, combined with an illiberal scale of remuneration 
to practitioners and an increased scale of fees to officials, has 
aieeed the Act unpopular in working. 

But this is not the place to discuss at length the policy of the 
law; and returning once more to the volume before us, we note 


* Quoted by Mr. Saunders, the President at the recent meeting at Birmingham of the 
Incorporated Law Society. 
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that Mr. Willis sometimes treats suggested questions with an air 
of authority somewhat unusual. This would be unbecoming in a 
less well-known lawyer, but is quite consistent with the standing 
and position of Mr. Willis. Further, in more than one case he 
gives the benefit of his personal knowledge as to questions decided 
by the Court but not made the subject of any published report (see 
op. cit. p. 46). There is sometimes a dry humour observable in the 
author's criticism, as, for instance, in relation to La parte Sharpe 
(L. R., 16 Ch. D. 655); and again in his reference to the discharge 
of debtors (op. cit. p. 130). Probably he is a believer in the old 
maxim— 
‘Ridiculum acri 
Fortius et melius magnas plerumque secat res,’ 

It remains to add that the work is supplied with a good index, 
and that by reference thereto it is easy to find a desired subject. 
Altogether the work is one which should become, if it be not so 
already, the standard work on Bankruptcy Law. 


The Law of Estoppel. By Laxcetot Fettpinc Everest 
and EpmMunpb Srrope. London: Stevens & Sons, 1884. 


8vo. 499 pages. 


Tuts book halts uncomfortably between two opinions. In order 
and arrangement it is an expansion of the well-known note in 
Smith’s leading cases to the Duchess of Kingston's case. The 
authors follow their precedent in taking as the thread of their 
discourse the classification of Lord Coke, and adhere to their text 
so closely that they insert appendices containing an account of the 
arguments and judgments in the Duchess of Kingston's case and of 
the nature of the jurisdiction of ecclesiastical courts. whose bearing 
upon the law of estoppel is not otherwise apparent. At the same 
time they are not content to make this book a mere mass of cases 
strung together upon the first thread found convenient, but in parts 
of their subject they aim at and have largely succeeded in a more 
scientific treatment by logically arranged propositions and illustra- 
tions. Lord Coke’s division however does not lend itself to this 
treatment, for it brings into undue prominence the technical and 
obsolete aspecis of the law, and leaves the all-important modern 
doctrine of estoppel by conduct and representation (which is the 
best part of the book) to be tacked on as an apparent afterthought. 
The authors have not wholly succeeded in reducing a tempting 
subject into a reasonable form. They have brought together much 
good material, but more work is needed to digest that material 
into a valuable book. They have not followed out the suggestive 
remark of Bacon, V. C., that the Common Law doctrine of estoppel 
was a device to which the Common Law Courts resorted at a very 
early period to strengthen and lengthen their arm, and by their 
special pleading tactics to obtain the power which the Court of 
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Chancery exereised without foreign assistance. They are content 
to array solemnly authorities and dicta from Lord Coke to Lord 
Bramwell for and against the formal proposition that estoppels 
are odious. They leave unexplained the distinction between the 
technicality by which men were entrapped by formal statements 
and unguarded admissions, and the sound and reasonable principle 
that men should be enabled and encouraged to put faith in the 
conduct and statements of their fellows. 

To come to detail, their work is not always satisfactory. For 
example, at p. 214, where they are bold enough to dispute the 
assertion of the late M. R. that an estoppel cannot arise on a 
covenant, they produce a set of cases which in no way support 
their position. Again, at p. 2, the only definition which they give 
of an admission is as follows: ‘ One difference | between an estoppel 
and an admission] is that admissions ean be made use of by persons 
who were not parties to the action in which such admissions were 
made, whereas estoppels are only binding on the parties and their 
privies. They ignore that admissions are not confined to state- 
ments made in the course of an action. They confuse the subject 
by not stating the general principle that every declaration made by 
a man anywhere and at any time is evidence against him as an 
admission, while only special classes of admissions are conclusive 
against him as estoppels. They plunge instead into the highly 
technical question whether a deposition by one of the plaintiff's 
witnesses taken under the old system in Chancery is to be treated 
as if it was a statement by the plaintiff. Upon points such as these 
further thought is needed. 

The book is well printed, and has the great advantage of a good 
index and an excellent table of cases, in which the date and a 
variety of references are given to each case. 


The History of the Laws affecting the property of Married 
Women in England (being an Essay which obtained the 
York Prize in the University of Cambridge). By B. E. 
Lawrence, M.A., LL.M., of Trinity College, Cambridge, 
and Lincoln’s Inn, Barrister-at-Law. London: Reeves 
& Turner, 1884. 8vo. 183 pages. 


Tuts book is a very careful compilation of materials, and doubtless 
for this the author is entitled to credit ; but it is neither a history 
nor an essay. We are accustomed in a history to look for a narra- 
tive of the causes of events, of the agents by which the events were 
brought about, and of the influence of particular circumstances 
upon national characteristics. In an essay we expect a compact and 
easy-flowing piece of literary work, with the outlines of the subject 
clearly drawn. But in this book we find that the bulk of the 
material consists of citations from the recent and well-known sta- 
tutes relating to married women, or bare statements of the results 
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of particular judicial decisions, without the links between them 
being indicated. As to how these statutes came into being, as 
to the influence of particular judges on the law, nothing is said. 
For example we take at random this passage from p. 65: ‘In 1844 
it was decided that the affidavit of a married woman was sufficient 
if sworn (where she was residing abroad) before an officer whom 
the certificate of a notary public certified to be a person empowered 
by law to take affidavits.” This might be all very well in a tech- 
nical book of practice, but this and similar passages one after the 
other are scarcely what we expect to find as the main part either of 
a history or an essay. We have by no means forgotten the little 
passages at the beginning of the chapters in which the author deals 
with the earlier history of his subject. Thus after stating that the 
doctrine of conjugal unity did not apply so strongly to real as to 
personal property, the writer gives the reason of it: ‘It appears at 
a first glance difficult to account for this discrepancy between the 
wife's personalty and the wife's realty: but the answer’ (explana- 
tion rather) ‘is that originally the doctrine of conjugal unity in all 
probability applied equally to personalty and to realty.” The answer 
itself seems to us to require a good deal of explanation. There 
are also various vague statements as to the law in Anglo-Saxon 
times, which are w holly unsupported by any authorities; as indeed 
was natural, for, as the late Mr. Green says, the laws in those times 
in regard to family matters were almost entirely oral. In such a 
work as this it is better not to endeavour to throw light on subjects 
which men of great research and ability with special knowledge of 
the times have considered must be more or less matter of conjec- 

ture. Some University prize essays have been developed into 
works of permanent value; but Mr. Lawrence has apparently 
underrated the amount of thought and trouble necessary to produce 
this result. 





The Law of Husband and Wife within the Jurisdiction of 
the Queen's Bench and Chancery Divisions. By Mown- 
TAGUE Lusu, of Gray's Inn, Barrister-at-Law. London : 
Stevens & Sons, 1884. 8vo. 553 pages 


Ir is doubtful if the publication of this book was altogether 
opportune. The law in regard to the legal relations of husbands 
and wives is in a distinct state of transition. For there are a certain 
number of marriages now governed by the law as laid down in the 
Married Woman's Property Act of 1882, and a very large but 
diminishing number subject to the law as it existed before the 
passing of that Act. This older law is pretty well known and 
hardly requires a new treatise, and the newer law has not yet been 
sufficiently interpreted by judicial decisions to make a commentary 
on it of much value to practitioners. The consequence therefore is 
that a text-writer has to fill a good many of his pages with con- 
jectural comments which. however intelligent, are really of little 
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practical use. Examples of this kind of writing are to be seen on 
pp. 248, 249, and 358, among others. The danger of it in a work 
of this class is exemplitied on p. 434, where it is stated that-a 
covenant by a husband to setile after-acquired property on his 
wife to which he may become entitled in her right will have no 
operation, because it will belong to her as her separate property. 

his statement, as the author mentions in the Addenda, has been 
so to say overruled by Pearson, J., in the ease of Re Sfonor’s Trusts, 
L. R., 24 Ch. D. 195. This is the most serious adverse criticism 
which can be made in regard to Mr. Lush’s work, for, looked at 
without regard to extraneous circumstances, there is no doubt that 
it is a carefully and clearly written text-book, though somewhat 
too diffuse in having so many sections of recent statutes printed at 
length. As good a piece of the book as any—perhaps indeed the 
best piece-—is the chapter on ‘Agreements for Separation, in 
which the historical part of the subject is sufticiently indicated ; 
and it is shown how judicial opinion, from at one time altogether 
refusing to sanction such agreements, has now come to look on them 
with favourable eyes; a change which is also sketched with his 
usual forcibleness of expression by the late Sir George Jessel in 
Besant v. Wood, and which was not a little influenced by the deci- 
sions of Lord Westbury in //uxt v. Hunt in 1861. After this indi- 
cation of the alteration in the policy of the law, the state of it as it 
now exists is clearly shown, and the conflict of judicial opinion as to 
the effect of a dissolution of marriage on agreements for separation, 
so far as regards covenants in them by the husband to pay an 
annuity to the wife, is pointed out and considered. In so doing the 
writer comments adversely on the case of Charlesworth v. Holt 


(L. R., 9 Ex. 38), in which it was held that after a dissolution of 


a marriage on the ground of the wife’s adultery the husband 
was still bound by his covenant in a separation deed to pay 
the wife an annuity. It is impossible to criticise a criticism justly 
without pointing out all the salient features of the case, but we 
may observe that the main part of the covenant was that the hus- 
band would pay an annuity to his wife during their joint lives ‘so 
long as they should live separate and apart.’ Mr. Lush’s reason 
for disagreeing with this decision is, to put it shortly in his own 
words, because ‘ the words should be construed as meaning so long 
as they (the husband and wife) continue to forego the right of com- 
pelling cohabitation, i.e. so long as the voluntary separation (which 
was contemplated) continues.’ The main object of separation deeds 
being in most cases to prevent the exposure of private affairs before 
a court of law, one main reason for entering into it is gone if after 
a separation deed a husband is obliged to take legal proceedings 
against his wife. This however is but one of the many interesting 
and important points which are discussed in this volume. 
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Les Effets de Commerce dans le Droit Anglais. By Tuomas 
Barciay, of Lincoln’s Inn, Barrister-at-Law. Paris: 
Durand et Pedone Lauriel, 1884. 


The French Law of Bills of Exchange. By the same Author. 
Waterlow & Sons, 1884. ; 


Emancipation contractuelle de la femme Mariée en Angle- 
terre. By the same Author. Paris: Durand et Pedone 
Lauriel, 1883. 


Mr. BarcLAY, as an English barrister domiciled at Paris, and also 
in his capacity of ‘secrétaire international’ of the Association for 
the Reform and Codification of the Law of Nations, speaks with 
authority on matters of Comparative Law. 

The book first above-named is an excellent analysis for French 
readers of the Bills of Exchange Act, 1882. The provisions of the 
Act are carefully compared, not only with those of the French code, 
but with those of the Scandinavian, German, Italian, Swiss, and 
other codes. It is on the whole to be observed that the differences 
between the rules of European nations on this subject are neither 
numerous nor essential, and that it would not, as things now stand, 
be difficult to extract therefrom a general code not very repugnant 
to the practice of any. 

Mr. Barclay, however, notices a certain difference between the 
French and English theories of Bills of Exchange, leading to some 
differences in practice. The French law adheres to the more primi- 
tive view of a bill, namely, that its legitimate object is to avoid the 
transmitting of coin between places at a certain distance from each 
other. Consequently the French law requires, though not apparently 
very rigidly, that the place where the bill is drawn and the place 
where it is payable must be specified and at a certain distance 
apart. From the same point of view a bill is, in French law, merely 
evidence of debt; in England, so strong is the presumption of value 
received, a bill is more akin to a deed than to a simple contract, 
and is in fact very nearly the debt itself. The Germans take a view 
still more spiritual — no doubt that which will prevail in the future 

-and lool: upon a bill of exchange as ‘ein fiir sich bestehendes 
Rechtsverhiltniss,’ a relation standing on its own feet. 

The «ru/ seems to be an useful institution unknown to English 
law. This is a special guaranty of any one party to a bill by a 
third person, who does not thereby, as he would in England, incur 
all the liabilities of an indorser and become the guarantor of all 
subsequent parties. 

Mr. Bareclay’s separate sketch of the French law on this subject, 
written in English, should be useful to English merchants and 
lawyers. The Preface gives a clear summary of the main points of 
difference between the French and English law. and a parallel table 














132 The Law Quarterly Review. [Now I. 


of reference between the provisions of the Bills of Exchange Act 
and the corresponding provisions of the French code is annexed. 

The same author's ‘ Emancipation contractuelle de la femme mariée 
en Angleterre’ sets forth for the benefit of French students the 
Married Women’s Property Act of 1882, prefaced by a slight histo- 
rical sketch of the triumphant march of woman in England. Mr. 
Barclay reminds us that the legal capacity, if not the moral power, 
of woman is now greater in England than in most countries. ‘II 
doit suftire de dire qu’en général, sur le continent, le mari est le 
chef de union conjugale, qu il administre les biens de sa femme, 
que celle-ci est incapable d'ester en justice et de contracter, qu'enfin 
lomnipotence du mari est consaerée.’ 





Town and County Government in the English Colonies of 
North America. By Epwarp Cuaynixe, Ph.D. [In 
John Hopkins University Studies.) Baltimore, 1884. 
Svo. 57 pages. 


For the present we barely take note of this careful study in the 
natural history of institutions, which deals with the fortunes of 
English local government as transplanted to Massachusetts and 
Virginia. The conclusion is to the effect that ‘town and county 
government in the English colonies were not so unlike as is com- 
monly supposed,’ and ‘were 4o// the survival of the English common 
law parish of 16co.’ 
Real Property Statutes, comprising those passed during the 

years 1874-1884 inclusive; consolidated with the earlier 
Statutes thereby amended. With copious notes. B 
Harry GrREENwoop. Second Edition by the Author, 
assisted by Lees Know es. London: Stevens & Sons, 
1884. S8vo. 661 pages. 


Tut motto of this work should be that which Hallam is said to 
have proposed for the Statistica] Society, ‘ A/iis exterendum, under a 
sheaf of corn. It is no doubt very convenient to possess in a portable 
form, with plenty of cross references, and in a readable type, the 
real property statutes which have been passed since the publica- 
tion of the last edition of Shelford. This Mr. Greenwood supplies. 
He has been diligent in citing the very latest decisions, and has 
given us in his Table of Cases references to all the Reports which 
contain his authorities. The nature of the case prevents us from 
expecting, nor do we find, in his notes either the copious illustra- 
tions of the law which the notes to Carson’s Shelford contain, or 
the ingenious speculations on the effect of the later statutes which 
the works of Messrs. Clerke and Brett, Robbins, and Hood and 
Challis afford. Mr. Greenwood’s book will be more useful to the 
practitioner than to the student. 
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The Annual Practice, 1884-5. By Tuomas Snow, Hupertr 
Winstancey, and Josern WaALrToy, assisted by Tuomas 
Ciarkson. London: William Maxwell & Son, and Henry 
Sweet. 8Svo. 1145 pages. 


THIS copious repertory is notable among the products of con- 
tinuous industry by which alone the state of lawyers is made 
tolerable under the burden of statutes, rules, and practice cases 
(most of which would be much better left unreported). In the present 
edition the authors have just had time to include the Rules of 
Court of October 1884. The only critical remark that occurs to us 
is that, if text-books of general law are cited at all in a work of 
this kind, it seems desirable to cite them from the latest edition. 





The Law relating to Copyright and Trade Marks, treated 
more particularly with reference to Infringement, forming 
a Digest of the more important English and American 
Decisions, together with the practice, ete. By Joux HEr- 
BERT SLATER, of the Middle Temple, Barrister-at-Law. 
Stevens & Sons, 1884. 8vo. 466 pages. 

Mr. SLATER has produced a book in two parts: the larger relating 
to Copyright and the smaller to Trade Marks. He has collected 
and more or less digested a large number of cases, both English and 
American ; but the ‘ careful analysis of principle’ promised in the 
preface is not apparent in the body of the work. By the aid how- 
ever of the Index, which is the best arranged part of the book, the 
practitioner will find the clue to the decisions on any required point. 
The Appendices contain (A) forms of Information, Pleadings, and 
Notices, including a considerable number of forms of Orders for In- 
junctions ; and (B) Statutes relating to Copyright and Trade Marks. 


The Patentee’'s Manual; being a treatise on the Law and 
Practice of Letters Patent, especially intended for the use 
of Patentees and Inventors. By James Jounson, of the 
Middle Temple, Barrister-at-Law; and J. Henry Joun- 
son, Solicitor, Assoc. Inst. C.E., Past President of the 
Institute of Patent Agents. Fifth Edition. Longmans, 
Green & Co. ; Stevens & Sons, 1884. 8vo, 489 pages. 

THIs is a good sound practical work. Though primarily designed 
as a guide to inventors and patentees, the lawyer will find in it 

a well-arranged compendium of the principles to be kept in view in 

advising upon the application for a patent. or upon the construction 

and effect of the patent when granted. The Appendix, besides the 

Statutes and Rules, contains a carefully-framed summary of patent 

laws of foreign countries. 
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Notes on Current Cases. 


Foakes v. Beer, 9 App. Cas. 605, is noteworthy on more grounds 
than one. 

(1) It absolutely determines a principle of law which has for 
more than two centuries and a half been the subject of doubt and 
criticism, namely that an agreement not under seal made by a 
creditor to accept a smaller sum in lieu of an ascertained debt is 
nudum pactum end therefore void. 

(2) The argument and the judgment clearly establish that the 
principle affirmed rests in reality not, as is often supposed, on 
Cumuber 8. Wane, t Str. 426, but on an unnecessary dictum in Pinne/’s 
case, 5 Rep. 117@. It is, moreover, apparent that their lordships 
would have been glad to escape from the necessity of affirming a 
doctrine which often leads to inconvenient and unjust results. 

(3) The fact that the House of Lords did affirm the doctrine laid 
down in Pixxel’s case is as striking a proof as can be found of the 
weight wisely given by English courts to authority. A dogma of 
Coke's resting (it may be) originally upon a misconception of law, 
has been treated as having in effect nearly the weight of a statutory 
enactment. 

It takes some boldness to question a judgment of Mr. Justice 
Hawkins on a matter connected with horse races, and a judgment 
of Lord Justice Bowen (approved as it is by Lord Justice Fry) on 
the — of the law of agency. Is it however at all certain 
that the decision of the Court of Appeal in Read v. Anderson, 13 
Q. B. D. (C. A.) 779 can be supported? Stripped of its details the 
ease is simple enough. X employs 4 to make bets for X in d’s 
name, and impliedly agrees to repay 4 for bets made and paid on 
\’s behalf. 4 acting on X’s instruction bets with J/ on a horse race 
and loses the bet; before the bet is paid but after it is lost X re- 
vokes A's authority to pay it; 4 pays the money and thereupon 
sues XY for the amount. It is admitted on the one hand that J/ 
could not by any legal process have recovered the amount of the 
bet from either 4 or XY, and on the other hand that if 4 had not 
paid the bet he would have suffered in his business and reputation 
as a betting agent. The majority of the Court of Appeal hold that 
under these circumstances 4 exposed himself to a liability in respect 
of which X as his employer was bound to hold him harmless, and 
that therefore 1 was not entitled to revoke the authority given to 
A, and A was entitled to recover the amount of the bet paid from X. 
The Master of the Rolls, on the other hand, holds that 4’s ‘ business, 
although it may not be illegal, is directly objected to by law, and 
the contracts made by him in his business cannot be enforced ; it is 
a business of which the law ought not to take notice, and therefore 
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the inconvenience and the loss which the plaintiff may suffer in his 
objectionable business form no ground for an action for revoking 
the authority which the principal ought not to have given.’ We 
venture to think that the doctrine of the Master or the Rolls will 
commend itself to lawyers. If the law recognises liabilities which 
cannot be legally enforced results may follow which are as im- 
portant in practice as they are curious in theory. 





Persons interested in the law of domicil should study Er parte 
Cunningham, 13 Q. B.D. (C. A.) 418; 53 L. J. (Ch.) 1067 (C.A.). This 
case positively decides a point which has several times been discussed 
in text books, namely that a British subject by entering into the 
Queen's military or naval service does not thereby lose his domicil 
of origin. It leaves, however, still open for speculation the enquiry 
whether an alien, say a German, who enters the Royal service thereby 
acquires an English domicil. From a practical point of view it is 
greatly to be regretted that the Bankruptcy Act, 1883, should have 
given a new importance to questions of domicil. Any person ac- 
quainted with the actual operation of (so-called) private international 
law will unhesitatingly advise legislators to avoid in all Acts of 
Parliament all reference to domicil. To make rights or liabilities 
depend upon domicil is to make them in effect depend upon facts 
which are hard to ascertain, and upon supposed intentions as to 
residence which are often in the strictest sense unascertainable. 





In Duck v. Bates, 13 Q. B. D.(C. A.) 843, the Court of Appeal has re- 
fused (on grounds of general policy, we think wisely) to add a new 
terror to the law of dramatic copyright by making private theatricals 
the subject of legal inquisition. The majority of the Court are careful 
to point out, however, that the ratio decidendi applies only to a case 
where the performance is genuinely private. The presence of one 
reporter does not make an entertainment given to the staff of a 
hospital a public one; but the Court has not decided that the 
presence of ten reporters would not. 

Weldon v. Winslow, 13 Q. B. D. (C. A.) 784, settles a point of some 
importance, though not a very difficult one, on the retrospective 
operation of the Married Women’s Property Act, 1882. 








By the same authority the Queen’s Bench Division is confirmed 
in holding that an omnibus conductor is not within the benefit of 
that fidgety and litigious piece of legislative patchwork called the 
Employer's Liability Act, 1880: Morgan v. London General Omnibus 


Company, 13 Q. B. D. 832. 


Walker v. Hirsch, 27 Ch. D. (C. A.) 460, illustrates the danger of 
relying on general propositions inferred from the use of language 
covering a wider ground in a former decision on particular facts. 
Persons who share the general profit and loss of a business are 
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partners ; but the Court of Appeal has decided that, notwithstanding 
anything said in Pawsey v. Armstrong, 18 Ch. D. 698, persons who 
enter into an agreement containing a term about sharing some of 
the profit and loss are not necessarily partners. 


In Snow v. Whitehead, 27 Ch. D. 588, Kay, J., dissenting from the 
decision of Pearson, J. in Ba/lard vy. Tomlinson (26 Ch. D. 194), has 
held that a man is liable for suffering water to percolate (apparently 
without default on his own part) into his neighbour's cellar. It is 
curious that, while Ba//ard v. Tomlinson was discussed in the argu- 
ment, no reference seems to have been made to Broder v. Sai//ard, 
2 Ch. D. 692 (Jessel, M. R.), or Hurdman vy. North-Eastern Railway 
Company, 3 C. P. D.(C. A.) 168 (Bramwell, Brett, and Cotton, L. JJ.), 
either of which cases is at least as much in point. ( 


The following works have been received too late for review in the 
present number :— 

The Law of Probate. By W.J.Dixox. 2nd Edition. Reeves & Turner, 
1885. 

The Law of Discovery. By Epwarp Bray. Reeves & Turner, 1885. 

The Law relating to Works of Literature and Art. By Joun Suortt. 
2nd Edition. Reeves & Turner, 1884. 

The Law relating to Gas and Water. By W. H. Micnart, Q.C., and 
J. 8. Wirt, QC. This (3rd) Edition by M. J. Micnarx. Butter- 
worths, 1884. 

The Law of Mortgages. By Cuas. T. Booxr. San Francisco: Sumner, 
Whitney & Co., 1884. 

The Law of Husband and Wize. By R. Tuickxesse. London: H. Max- 
well & Son, 1884. 

The Law of Marriage Settlements. Py Hexry Tuomas Bannino. Stevens 
& Sons, 1884. 





Works intended for notice in the next number should be sent to the 
Editor (care of the Publishers) not later than the third week in February. 





The Contents of Number IT (to be published on April 1) will probably 
include :-—— 

The History of the Law Reports. By Lorp Justice Lixpiey. 

The Lunacy Laws. By T. Raveren, Reader in English Law, Oxford. 

Early English Equity. By Mr. Justice O. W. Hoimes, Massachusetts. 

Bracton. By Paci Vrxocraporr, Professor of History, Moscow. 

Liability for the Torts of Agents and Servants. By the Eprror. 

Land Tenure in Scotland and England. By Rosert Campsett. 

Notes inédites de Bentham sur le droit international. By Ernest Nys. 





